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SAFEGUARDING JUDICIAL INDEPENDENCE
UNDER THE 1999 CONSTITUTION

Pref. Taiwo Osipitan, s.A.N°

Introduction

basic 1o anv constitational democracy. The judiciary exists primarily to

djudicatc di sputes between the government and the governed, an.d also

between individuals and the socicty, The judiciary 15 also saddled with the
responsibility of ensuring orderliness and fairness in the soc‘iety.

Tt is the judiciary that has the responsibility of ensuring t?;at.bo!hrmc
government and the governed act in accordance with the law: The 3ud1raxary
evidently occupiesa unique position in any constitutional der.noc:rac;}-'. Ttis the
arm of government that is constitutionally empowered to nulhify thc acts of the
exceulive and the legislature, which are ulira vires the constitution. !n qrc!er
10 effectively discharpe their sacred functions, it is imperative that judicial

Lis definitely true (hai an indepcndent, impartial and upright judiciary is

* Faculry of Law, Universily of Lagos
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officers, especially judges of high and appellate jurisdictions, should be
independent. They must also be persons of proven integrity,

Some of the external and internal saleguards necessary o sustain the
independence and integrity of judicial officers are examined below, The
objective is to test the efficacy or otherwise of the provisions of the 199¢
Constitution vis-a-vis the sustenance of judicial independence. Where the
provisions are found (o be inadequate, appropriate suggestions will be
proffcred toredress identified lapses.

Definitinon And Background

(e basic fact of life is that there is no universally-aceeptable definition of
words. It is trite that words arc mere verbal recommendations, which depend

mainty on the Speakers’ abstraction. It is also trite that the ohjective of law s
to ensure peace and order in the society. A lawless soviety will definitely

experience anarchy. Unless there is machinery for resolvi ng disputes and

inhabitants of the society repose confidence in such machinery, disorder will

likely prevail. The residents of such a machinery society will surely resort to

self-help in order to redress actual or perceived wrongs commitied against

them. Itis consequently necessary that thase who dispense justice should

enjoy: the confidence of litigants in order to avoid disputes being settied extra-

legaily; they must be men and women of integrity. They must zlso be
incorruplible.

The need to appoint incorruptible judges, who will dispense justice fairly
and fearlessly, finds suppoit in the valedictory speech of Moses to the Israekites
before they entered the Promised Land. He counselled thus;:

“Appoint Judges and efficials for each of your
fribes in every town your Lord God is giving
you, and they shall judye the pecple fairly. Do
not pervert the cause of justice or show
partiality. Do not accept a bribe for a bribe
blinds the eyes of the wise and rwists the wards
of the righteous. Follow Justice and Justice
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alone, so that you may {ive to possess the land
your God is giving vou. ™!

Judicial Independence _
Indehendence of the judiciary is synonymous with [reedom from

interference or pressure frora the executive and legislative arms of povenmment,
along with friends, relations and peers. Judicial independence deals wit].1 the
state of mind and attitude of judicial officers to their sacred judicial functions.
It also focuses on the relationship ofjudicial officers with others, especially
the exccutive and the legislature. Judicial independence further connotes the
ability of a judicial officer to decide a case on ment, without fear or favour.
Tudicial independence is associated with the resolution o dispnes by judges,
informed anly by good conscience, understanding and interpretation of law,
rather than settlement of disputes, by arbitrary injustice or political, physival
and economic might.
The United Nations® declarations on basic principles on the independence
of the judiciary stipulates that: :
“The judiciary shall decide matters
before them impartially, on the basis of
facts and in accordance with the law
without ary restrictions. improper
influences, inducements, interferences.
direct or indirect from any quarter for any
regson”

Judicial independence finds justification inthe requirement of the scparation
of powers and the promeotion of the rule of law. Equality before the law cannot
exist where there is no rule of law. It is also futile to think of the rule of law
without independent judiciary. The origin of judicial independence is traceable
to the confrontation berween King JTames 1 of England and Lord Justice Coke.

“Deutzromomy 160 v. 19— 19, The Hely Bible, New Inigraational Version
 5pe Declamtion A/RESH0/32 of November, 1983

The Prersuif of Justice and Develoginenl ﬂ

The former had atlempted o personally try some cases. The King had
reasoned that he could do so because the law was based on reason. T1e was,
bowever, challenged by Lord Tustice Colce, thus:

“True if is, please vour majesty that God has
endowed your mafesty with excellent science as well as
erear gifis of nature, bul your mafesiy will aliow me to
sav o with all reverence, that you ave not leqrned in the
lows of this your realm which is an arf which requires
Iong study and experience. The law is golden set-wand
and measure 1a vy causes of yeur majesty § subjects,
and it is by that law that your majesty is protected in
safety and peace.” -

The above confromation heralded the emergence of the judiciary asa
separate and independent arm of government in many nations, The concept
ofjudicial independence is evidently pervasive inits effect. Tt is now the acid
test for distinpuishing between imanitarian democracy and dictatorship. The
Chiel Justice of Wigeria, Hon. Justice M. L. Uwais, rightly observes that:

“The Declaration of Independence of the United
States of America, for example, listed as one of the
grievances of the American Colonists against King
George i the fact that “He made judges dependent
on his will glone, for the tenure of their offices and
the amaount of payment of thelr salaries ™. It was this
experience that made James Madison in’ drafting
amendment to the United States Constitution, which
hecame the Bill of Rights of that coumtry fo assert

“Denning, What Nexi in the Low? London, Buttervorths (1982) p. 311 - 312
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fi) Independent tribunals of justice will consider
themselves tn a peculiar manner the guardians of

these rights, ' they will be an impenetrable bulwark

aguinst every assurmption af power in the legisiative

or executive; they will be naturally led to resist every
encroachment upon rights expressiy stipulated for

in the Constitution by the Declaration of Righty. ™

Judicial independence first found written expression in the American
Constitution. This resulted from the efforts of the authors of the American
Constinttion who prathered in Philadelphia in 1 787. 1t was their lot to specifically
provide in Chapter ill o[the document for the judiciary as a separate arm of
the government, As an off-shoot of this government was the new phrase,
“The independence of the judiciary which is base standard for any
Constitutional Democracy™,

It suffices to state that judicial independence also finds wriilen expression

in the 1999 Constitution of the Federal Republic of Nigeria. Under Section

I'E}, “the independence, impartality and integrity of courts and easy
accessibilify thereto shall be secured and maimained™. Section 36{13 further
provides that, in the determination of civil rights and obligations, a litigant is
cititled to fair hearing by a court or tribunal established by law and constiiuted
in such manner ss to sectire its independence and impartiality.

Judicial Integrity

Judicial integrity connotes the respect which citizens have for judicial
officers and judicial decisions. Integrity means adberence to muth, soundness,
uprightness and purity. The strength of the judiciary fies in the cormand it has
over the hearts und minds of men and wamen, Corruption and integrity are
strange fellows. A corrupt judiciary will definitely lack integrity and respect.

* Reynnte addiess dehivercd af the Judicial Indspendence Workshop, Tlosted by the
National Centre Jur State Courts Abaja on 29/01/2003 at p. 20,

The Pursuit of Justice and Developmment

Respect for, and dignity of, the judiciary do not suddenly emerge. The}
grow. The growth is steady. They flourish only when judges are, and arc
perceived by the public to be, independent in the fullest sense of the word.
Asrightly observed:

"It is in the court and not the leyisiature tho

. eur citizens primarily feel the keen cutting edge of

the Law. If they have respect for the work of the

courts, their respect for the low will survive the

shortcomings of every other pranch of
povernment, ™ '

Lord Drenning, of blesscd memory, had also contended, that “judges
should be beyond reproach and scom. They should not be nersons who can
be questioned by the people with scom that “who madethee a rulerand a )
judge overus' ™

Independent Judiciary: External
And Internal Attributes

Judicial independence and integrity have continued to attract attention at
bot}_l glebal and municipal levels. A carefil survey of the efforts at sustaining
the independonce and intsgrity of judicial offcers reveals the existence of
both external and intema! atiributes. The former involves the erection of sound
constitutional mechanisms nurtured by the growth of ajudicial fradition. The
latter focuses on the individual gualitos of a judicial officer, including
professional competence, uprightmess and incorrupbility.

Transparency in the appoiniment of judicial officers; security of tenure of
oifice; paymient ofadeguate remunerarion, salaries and allowances; available
mechanisms for correcting erroncous decisions, availability of avenue for
complaints against erring judicial officers; and speedy resolution of such
complaints, are some of the factors which promoie judicial independence.

m
) ;'::ndmh:lt. The Cheallewge of Law Raform Princeron Loiversily Press 37 G, P.3
e Rowd 1o Jusikce, London, Slevens &Sons Lid. 1995 pp. 30 - 32
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The adoption of the Code of Conduct for judicial officers, constant Tevicw
and the enforcement of the Code, provision of adequate infrastructural
facilitics, avoidance of partisan politics, avoidance of open alliance with the
executive and lepislative arms of government, are other identified “blocks™
for the building of an independentjudiciary, Somc of the identified “blocks’,
along with the pravisions of the 1999 Constitution, ave utilized below as the
basisofhe discussion on the sustenance ol judicial independence und integrity
nNigeria. '

Appointment, Promotion And
Removal Of Judicial Officers

Appointment and Promotion

Under the 1999 Constitution of the Federal Republic of Nigeria, hoth the
appoiniment and promotion of judicial officers are centralized, Justices of the
Court of Appeal, judges of High Courts, members of Customary Courts of
Appeal, and khadis of Sharia Courts of Appoal are all appointed by the
President or State Governors, as the case may be, onthe recommendation of
the National Judicial Council® (NJC). The Chief Justice of Nigeria, justices of
the Supreme Court, President of the Court of Appeal, Chief Judges of Federal
and State High Courts and High Cowrt of Federal Capital Territory, presiderts
of Customary Courts of Appeal or States and Federal Capital Territory and
grand khadis of Sharia Courts of Appeal of States and of the 'ederat Capilal
Territory. are appointed by the President or the State Governor, as the case
may be, on the recommendation ofthe NIC. These appointments are subject
to the confirmation of the Senate or State House Assembly, as the case may
be "

? Tamps Apple: *Starting down the long weail of Judicial Independence: The Fxperience

~ of Russia”. lanuary 2000 CEL year bock pp- 188 - 189

¥ Seclions 230(2), 25602, 261(2), 266 (2}, 271{2), 276{2) and 281(2) of'the 1955
Constitution .

* Sections 231(1}, 2312, 238( 13, 250(1), 256{1), 261(1), 266(1), 271{1), 276{1) und
281¢17 ol the 1999 Constitution
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The restriction of the role of the legislature, {Lhe confimming authority) to
the appointments of the Chief Tustice o Nigeria and justices of the Supreme
Court and heads of other Courts, nndermines the integrity of the judiciary.
The impression created is that other judicial officers are unimportant and
undeserving of legislative attention. The arrangement is also Invitation to
aspirants 10 the positions of the Chief Justice of Migerin, justices of the Supreme
Court and heads courls to lobby the legislative arm ol the government for
timely and favourable confimmation of the request, by the esecutive, for their
appointmients.

The procedure and criteria for the appointment and promotion of udicial
officers arc devoid of lransparency. The Vederal Judicial and State Service
commissions arc constitutionally empowered to advise and nominate to the
NJC suitable persons for appoiniment and promotion to jud icial offices™,
However, except for the requirement of post-call experience, the factors,
which jnfluence the members of the Commission in their decision on whether
or not Lo nominate an aspirant for appeintment or promotion are not within
the: domain of the public. Thishas resutted in iniensive Jobbying by aspirants
o judicial offices. In some cases, appoiniments and promotions are evidently
not based on merit but on the sirength of the connection of the appointee. A
judicial officer whose appointment or promotion is the product oflebbying is
untikely to be independent in cases involving their sponsors. Such as judicial
officer is also unfikely to find it wrongful [ur counsel and litigants io lobby
{hem for favourable decisions.

The introduction of the NTC s an innovation of the 1999 Constitution''.
Under the 1979 Constiiution., judicial officers were appointed by the State
Governor o1 the recommendations of the Swte Judiclal Commission.
Incidentally, thesc commissions consisted mainly of the nominess of the
Governor. It was, therefore, possible, for a Governor to influence the
appointment of his (Hends, relations and party loyalists as] udicial officers. It
was also possible under the 1979 Congiitution for the Governor to cither

" Thire seledule Pars | Section 13
W Kectinn 153(1303): Thitd Schedule Past T Seetinns 20 - 22
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remove from office or humiliate judges who delivered judgements, which
were unlavourable to the executive. It was against the backdrop of the need
to safeguard the independence and integrily of the judiciary that the NJC was
mtroduced. It is charged with the responsibility of recommendin g the
appoirtment and remaoval of judicial officers from office.

The Report of the 1994/95 Constititional Conference highlights the merits
ofthe NJC. According to the Report “The NIC will enhance the independence
and impartiality of the judiciary during civilian regimes. Whilc justice and
farmess will be assured to the citizens, # will maintain uniform standards and
equality among judicial officers in the cowntry through appropriate vettin gand
assessment o potential appointees. The establishment of the N3¢ is not
inconsistent with the foderal structure of the country. Tt will enthance the

ndependence of the judiciary and improve the administration of justice.'?,

Advocates of the federal principle criticize the establishment of the NJC
Prof. Akande, for example, argues thus:

“The establishment of this body... has
violated the cardinal principle of Federalism i.e
awlonomy of the Federating units. The argument
that the State Judicial Comnissions have not been
abolished and that to this exterd, the States
through this body advise the NJC iy not SIroRg
encugh justification for taking a mast important
arm of the three arms of government and

governance away from the staic if there is true
federafism '

P_rof. Akande’s position finds support in the report of the 1988/89
Constituent Assembly. The Assembly justified its rejection of the proposal to
establish the NJC thus:

= Report of the 1994495 Constitstional Conference pp. 94 - 93

¥ Akande, ). ©. Fatroduction to the Constitution of the Federal Republic of Nigeria
1999 p. 271 '

The Pursuit of justice and Developrcant ﬂ

“it is our view that the establishment of a
NJC is a sure means of Infroducing unitary form
of Government In Nigeria. Tt can be defended in
a unitary regime which is one line command bt
surely it carmot be defended ina civifian era 7,

Nnaemeka-Agu (1.5.C. as he then was) also endorsed the Federal
principles of application thus:

“.Jt appears we are once more tending fo
accept a Federal political structure, we have to
accept the fuci thal judicial power is one of the
aitributes of a Federal Staie power in the triparfite
state power, A staie will be entiiled, " [ believe 1o
resent dictation from the Federal Government in
the selection of the Chicf operatives of ilx
judicature. So I believe that having a separate
Federal Judicial Service Commission for the
Federal Courts, original and appelliate and a
separaie Judicial Service Commission for each
State af the Federal is more lngical and politically
expedient "

Contrary to the views cxpressed above, there is nothing anti-federal in
the establishment of the NJC. The point ignored by advocates of the federal
principle is the glaring co-operation which remains the golden thread running
through our judicial system. Ours is a systemn based on co-operation and
interdependence between state and lederal courts, as well as belween state
and federal judicial officers. The noticeable co-operation between federal
and state courts include: the bindingness of the decisions of Supreme Comt

" Raport of the Constiluenl Assembly 198883 Vol [ p. 379
" Lav, Develapment and Adminisiration in Nigerig, Aava Kulu and Yemi Osinbajo
(Fdw) (Tagos Fodersl Minisiry of Jostiee) p. 522

-
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and Court of Appeal an all state high courts, the cntertainment of appeals by
the Supreme Court and Court of Appeal, from Federal High and state high
courts, stale cusiomary courts of appeal and stale sharia courts of appeal.
Tudges of state high courts, the Customary Court of Appeal and the Sharia
Court of Appeal arc eligible for appointment to Court of Appeal and thereafter,
to the Supreme Court. State courts setrle disputes arising from Federal Taw
emd vice versa. The decisions of the Supreme Court and the Court of Appeal
arg federal in the sense of being cowrts established for the Federation. These
glaring exampics of co-operation and inlerdependence between federal and
state courls, and judicial officers definitely whittte down the potency of the
argLaments, of advocates of the application of Federal priviciples to the judiciary,

This is not to say that all is well with the functions and composition of the
National Judicial Council. There is definitely a need for arethink on the powers
vested in the Chicf Justice of Nigena. The Chief Justice is the centre of a hub
atound whony; the activities of the Council revolve. Asrightly observed by
v, Aduba, “an intcresting feature of'the abuse 1s the enormous powers given
to the Chief Tustice of Nigeria. He not only chairs the National Fudicial Council,

he sclcets the five retired justices of thie Supremc Court and Court of Appeal, |

He appoinis [ive chiel)udges of high courts of the states from among the chief
judges of the state and High Court of the Federal Capital Territory, Abuja in
rotation to scrve for two years. He appoints one president of the Customary
Court of Appeal from among the Presidents of Court of Appealto serve in
rotation for two vears. He appoints five members of Wigeria Bar Association
o the recommendation of the National Exccutive Committee (o serve for
Twa years, subjeet to re-appointment. The two persens who are not legal
practitionets are expected to be, m the opinion of the Chicf Tustice of Nigeria,
of unquestionable integrity. This writer feels this is oo mugh ™8,

The basic qualifications for appointment as judicial officers are 15 years,
12 years and 10 years post-call for aspirants to the Supreme Court, Cowrt of
Appeal and high courts respectively!. The Constitution is also silent on the
> Independence of the Sndicior, under the 1995 Constitntion: A Criffgue, Justice in bhe

Judiciel process (Essqur i harowr of Justice Ubavzomi) Nweee (4.} p. 399 - 430
" Sections 230(3); 23B(); 25003 ) and 271(3) 1939 Constiturion

The Pursuit of fustice and Developnzent
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character ofa potential appointes. The Constination is also silent on the necd
for a due dilizence reports on a potential appointec. The Constitution is further
sitent on the relevant cxperience of the appointes from date of qualification
until the date olappointment. Ttis suggested, thal an integrity specific clause
be inserted in the Constitution, such that only persons of proven or
vnguestionable integrity arc appointed as judicial officers. There is also the
need for a provision, which enables only persons with relevant cxperience to
be appointed as judges.

A source of worty, and definitely & controversial area isthe application
quota systerm/Federal Character to judicial appoinuments and promotion of
judicial officers. The nced to strike a balance between qualitative justices
through appointments based on merit and Federal Character 1hrough
appointments based on ethnic considerations is evident. Advocates of Federal
Character and quota system readily rely on sections 14(3) and (4) of the
1998 Constitution for support. The said provisions read: '

1473) “The composition af the Government of the Federation or
ary of its agencies and the conduct of its affairs shail be carried oul in
such a manner as o reflect the Federal Choracter of Nigeria and the
need to promote narional unity and alse fo command naifonal lovalty
thereby ensuring that there sholl be no predominance of persons from a
few Stuales ar from a few ethwic ov other sectional groups in that
Government arm oF in any of Ifs agencies.

“14(4} “The compasition of the Gaovernment of o State, a Locol
Governmmernt Council ov ony of his agencies of such Government or
Council and the conduct of the affairs of the Government oy Council or
such agencies shall be carvied ot in ¢ manner as to recognize (he
diversity of the people within its area of authorily ond the need to promofe
a sense of belonging and loyalty among all the peaples of the
Federation™.
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The above provisions find justification in the need to cultivate 2 sense of
helongmyg and aveid the feeline of marginalization on the part of all concerned,
especially the minority group in our Federation. But the questions to reflect
on are: to what extcnt should we upply the Federal Charaeter principle to
judicial appointments and promotions? Should judicial appeintments be based
on Federal Characier, bearing in mind that justice dispensed is a precious
commaodity, which must be fairly dispensed by knowledgeable persons of
proven inteprity? [t is it sugpested that in the appointment and promotion of
judicial officers, the Federal Character prineiples should have no place. Merit,
as opposed Lo ethnic considerations, should be the decisive factor.

Removal From Office

The 1999 Consiilution tries, as fur it can, 1o enswe security of tenure of
judicial office holders. Accordingly, once appointed, iudicial officers are entitled
to rernain in office until the attainment of compulsory ages of retirement namely,
65 and 70 years for judges of high and appellale courts, respectively'®. In
effect, judicial officers can neither be dismissed nor relieved of their posts,

except on grounds recognized by the Constitution prior to the atlainment of

the prescribed ages of retirement. The security of tenure of office aims at
ensuring that judges have no cause to worty about premature dismissal or
retivement from cffice, even when they give unfavourable judgments against
the executive or fegislative arms of goverroment.

Both the Federal and the State Tudicial Service commissinns arc
empowered Lo reccommend ta the NJC the removal of judicial officers from
office’. Tiis onthe basis of their recommendation that the NJC recommends
to the Preaident or the State Governor, as the case may be, for a judicial
officer™ to be removed from office on the ground of inability to discharge the
functions of office or appointment {whether arising from infirmity of bady or
mind), or for misconduct or contravention of the Code of Conduct?®. Inasmuch

= Section 291017 & (21 1999 Constitubion

* Third Schedule, Part I Section 131b) 1999 Constitution
1 Thivd Schedule, Mart 17 Section &k} 199 Cunstitwlion
3 Thitd Schedule, Part T Szetion 2 1) 1999 Constitugion

The Pursiit of fustice and Developient E

as the Executive removes a judicial officer from office on: the basis of the
recommendation of the NJC (consisting mainly of serving and retired judicial
officers) the arrangement under the Constitution fosters independence of the
judiciary. The arrangement further ensures that a judicial officer cannot be
rernoved from office unless his peers believe that bhe is ne longer deserving of

" his appointment as a judicial officer.

The provision of the Constitution on the removal of the Chief Justice of
Nigeria, President of Court of Appeal, and other heads of courts are capablc
of undermining of the independence and integrity of the judiciary. Thisis
nnderscored by the fact that thesc judicial officers can onfy be removed from
office (on specific grounds) by the President or Governor, as the case may
be, on an address supported by two-thirds majerity of the Senate or the
State House of Assembly. respectively™.

The involvement of the legislative arm of government in the removal of
the Chief Justice of Nigeria and heads of other courts undermincs judicial
dependence. Where, for example, the executive controls and exercises
influcnce on the legislalure, it will be difficult to remove from office a Chicf
Judge who has been recommended for removal by the NJC il the Governor
is not In support of such. However, where there is hostility between the
executive and the legislature, a head ol court, who has the capacity to lobby
the legislature, may remain in office, notwithstanding the request by the executive
for his removal.

The President or the Governor, as thé case may be, is expected to
predicate his request for the removal of the Chief Justice of Nigetiaorofa
chief judge of the Federal or State High Court oni the recommendation of the
NIC.

The NJIC is chaired by the Chief lTustice of Nigeria. NJC consists of
scrving and retired judscial officers®. The present arrangement, which renders
it possible forthe legislature to indirectly overrule the decision af NJC on the
removal from office, of ajudicial officer, found wanting, undermines the Tnteprity
of the judiciary. Again, the amrangement encouragoes the head of & court, whe

# Sectipn 2921} 1999 Constitution
¥ See Thind Schedule Part [ Section 20 1999 Coastitution
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has been recommended for removal from office (by the NJC) to lobhy the
legistative arm of government wilh a view Lo nop-implementation ol i‘ts
recommendaiions. In some cases, the legislanve anm may conduct public
hearings on its recommendation. It may even summon jts members 1o defend
their recomumendations! The recommendations of the NJC may or may not
be upheld by the legislalure. The [act that its racommendaﬁu.ns are liable to
scrutiny by the legislature undermines the integrity of the judiciary. The

judiciary and not, the legislature should be allowed to decide whether

a judicial officer should be removed from office or not. The judiciary
should not be a pawn in the hands of politicians.

The prescrvation ofthe integrity o[ the judiciary justifies the provision of
Section 292(2) of the Constitulion. According to this, anv person who. ha.s
held office as a judicial officcr. ou ceasing [or any reason 1o be a judicial
officer, shall not appear as a legal practitioner before any courl of law or
tribunal in Nigeria. Anexception o the nile is where the retived judicial officer
is preciuded from appearing in court to advocate the cause afhis client,

Funding ‘

The focal points in the discussion on funding include the payment of
adequatc salaries and allowances to judicial officers, and the control by the
judiciary of its funds. “Ttis implicitin the concept of independence,” argued
Dr. Aguda, ol blessed memory, “that provision should bemade (or the adequ‘ate
remuneration of the judiciary and that a judge’s right to the remuneration
scttled for in his office should not be altered to his detrirent during the tenure
in office™. '

itis in realization of the fact that there can be no judicial independence,
in the ahsence of financial autononyy, that specific provisions have been
inserted into the Constitulion, Tirst, the renmneration, salaries and allowamces
ofjudicial officers, as determined by the Revenue Muobilization Allocation
nd Fiscal Commission, are charged upen the Consolidated Revenue Fund
of the Federation®. Secondly. rermmeration and salaries and conditions of

B T ugic e in the (averniient of Migerip, Thacan, Mew [larn Pross, . 10
2 Qi B4H(2) 1999 Constitution

The Pursiil of Justee and Development

service of judicial officers cannol be altered to their disadvantage after
appointment®. Therc is, however, no profection against the alteration of
allowances. In effect, allowances of serving judicial officers may be altered to
their detriment This is a dangerous omission. The omission has the capacity
of reducing the purchasing powers of judicial officers, especially in cascs
where the allowances are quile handsome. 1

Seciion 84(7) of the Constitution further provides that the recurrent
e iture of judicial officers shall be charged upon the Consolidated Revenue
Fund. Under Bection 81(3) of the Constilution, any amouwn standing wo the
credit of the judiciary shall be paid directly to the NJC is disbursement to the -
heads ofthe gourts astablshed for the Federation and the states under Section
6 of the Constitution.

The pertinent question to address is whether these provisions adeqguately
safeguard the financial indcpendence of the judiciary. By charging the
remumeralion, salaries, allowances of the judicial officers and recurrent
expenditure of the judiciary to the Consolidaled Revenue Fund, thercisa
theorctical attempt, to froe judiciary frotn financial dependence on the cxecutive.
The NJC’s power to collect, control and disburse all monevs due to the
judiciary?’ seeksto free the judiciary from shackles of civil service bireancracy,
thereby ensuning the financial autonomy of the rudiciary.

But how adequate are the remuneration, salaries and sllowances of our
judicial officers? Are there sufficient safeguards for prompt and regular
payments of these salanes and allowances? Are they exciting enough to attract
men and womea of Ploven integyity? Can they atiract our suceessful members
of the Bar? Or are they just good enough for crooks and persons of unproven

© integrity, er those who see appointment 1o the Bench us amere advaneement

in their career as ¢ivil servants? 1o, Justice Akanbi rightly observes that:
“Poor salary will not artract honest and
decent men to the Bench and i will be a sad day
for us allwhen those who aspire to judicial offices

™ Section #4(3} 1999 Constitution
7 Third Schedule Part [ Saction 21(F)
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are all crooks and cranks. When crooks completely
fake over we are doomed ™,

Itisselt-cvident that the current salarics and allowances of judicial officers
do not entice many successtul legal practitioners. This is unlike the position in
England and some other jurisdictions, where successful private legal
practitioners find appointments to the Bench atiractive.

Tt is, therefore, necessary to improve on remuneration, salaries and
allowances of serving and retived judicial officers. An arrangement, which

cnables pensions paid to retired judicial officers to be regularly reviewed -

upwards, in order to cushion the effect of infiation in the economy, is also
desirable. Judicial officers, whether serving or retired, must be free from
financial anxietics. We must bear in mind the wise counsel of Ron. Justice
Akanbi o the effect that:

“The mind tha! udninisiers justice must be
free from financial emborrassment. He must be
akle to think straight to be able to deliver good
judegment, All things being equal, 0 good fudgment
flows from « mind that is not bogged down by
the thought of where do I gef my next meal or
where do I get the money fo pay my son's schoal
fees? Poor conditions of service disturh the mind.
It is an obsiacie to clear and posifive thinking.
Hence an obstacle to justice according fo law ™

The proteciive provisions of the Constinztion on salaries amd remunemtion
are resiricted to judges of high and appellate courts and other courts recognized
under the Constitution. These provisions are mapplicable to mapistrates,
presidents and members of customary courts, and khadis of sharia courts.

H the hidiciary and the Challenges of Justice, Lagos: Patriomi Boeoks (1996) p, 22
¥ Akanbi: “The Wany Obstactes 1o Justice,” All Nigeria Judges' Conference Papers
(1595) M.I.1. Professionul Pulishers Lid. Tagos. pp 50 - 31
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They are treated as part of the civil service structure. They also experience
the problems which confront civil servants,

Chief registrars, registrars and other supporting statf of judges ofhigh
and appellate courts are also not judicial officers. The protective provisions
s the Constitulion on financial independence are conscquently inapplicable
10 them, Thesc officers, howover, perform enitical roles m the administration
of justice. The arrangement has resulled inthe preparation and operation of
{wo different budgets in Federal and State judiciaries. Quite apart from the
problems associaied with the operation of two different budgets, thereif the
problem of corrption. 11 is futile 1o think of a corruption-free judiciary it
magistrates who deal with bulk of the cases and court registrars who are
charged with sensitive administrative duties have financial anxieties. Where
they ate corrupl, their corrupt activities will negatively impact on the work of
judges. We cannot clean one sector of the judiciary and disregard the others.
The tinclean sector will surcly contaminate the clean sector. What is required
is an all-embracing arrangement designed to1ackle corruptionin the judicial
system.

Judicial Immunity

Acts of, and omissions by, judges in the coursc of their judicial functions
are immume from lawsuits. In other words, an aggrieved litigant comnot sue a
judge for things done or omissions made in the performemce of their judicial
Tunctions. fmmunity of judicial officers from lawsuits is one of the strategics
for sustaining judicial integrity, The immumity finds justification in public pokicy.
As rightly argued, no man but a beggar or a fool would be ajudge if he s
tiable 10 be sued on account of his judgments™.

Karibi Wythe 1.8.C. (as he then was), in the case of Egbe v
Adeftrasin admirably justified fhe immunity granted lojudicial officers thus:

¥ drepson v Casson Bechmon {1977 A C. 405 a1 440
%1985 NWLR Part 3 p. 549 at 367
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It is af considerabie inferest to (he
administrarion of fustice and the srability of our
soctety and the Constitytion that the thin amd
fragile fabric of our judicial wall should he
protecied from wanten attacks of irare livigants
whose only grievance is that they hove lost or
falsely believe they are persecuted”.

Judicial immunity does not extend to crimes® committed by judicial
officers, or to personial action, which are unconnected with the discharge of
functions of office of a judicial officer.

The mvmunity enjoyed by our judges is evidently precious. Regrettably,
somc judicial officers abuse it While some judges ignorantly render
questionable decisions, there are otliers who deliberately pervert the cause
of justice, with the assurance that they enjoy iminumity from lawsuils and that
affectedt litipants are helpless.

The immumity aceordad judicial officers must not be ahsed, otherwise
the confidence which members of the public should have in the judiciary will
be inpatred. A judicial olficers who abuses his jndicial mumunity misconducis
himsell The NIC is empowered to recommiend the remaval ol such an officer
trom office formisconduct, Jtis suggested that the above power can be wiilized
to discipline a judge who abuscs his judicial immunity,

Code of Conduct

Judicial officers are public officers. They are therefore bound by the
provistons of the conduet for public officers as stipifated in the Constintion™.
The constituional provisions apply to all public officers, judicial and non-
judicial alikc.

The general provisions of'the Constitution on the Code of Conduct for
public officers do not adequately address the pecubiar problerms of the judiciary.

fEomr v Fle Siate (20023 7T WRN 121
M 8ection 172, 209, Fifth Schedulz Part T 1999 Conatituwsion
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There is the necd for judpes 1o be] udged/disciplined in accordance with
agreed Code. .

Tis gratifying thut, consistent with the arrangements n other devcloped
countres, there exists a Code of Conduct for judicial officers in Nigeria. The
Code, which became operational in 1997, ainys at addressing is-,sue:,s which
arc peculiar to the judiclary. The Code is, however, nof problem free. T.'he:
existence as well as the cortent of the Code is evidently within the exclusive
knowledge of judicial officers. Most legal practitioners, along will the meml:xelﬂ
ofthe public who arc the victims of ] udicial misconduct, are not awarc of the
existence of the Code. _ :

From (he viewpoint of sustaining the inegrity of the judiciary, adeguate
publicity must be given to the Code. Members of the legal profession and the
public miust be made to be aware of the provisions of the Code and the
machinery for its enforcement. This will cpable them decide whether the
conduct ol judge s consistent with its provisions. Therc must be an adequate
cnforcement machinery and timely determination of reported violation of the
Code. A cade of conduct can also serve as ashicld Lo judicial olficers. Trcan
be utilized to justity a refusal by judicial oficers to atlend public funciions
where Lbey have no role to play. The Code mayalsobea basis for chatlengaing
aChicf Judpe ora judicial officer who has an uncomfortable assuciation with
politicians whether in the exeeutive o7 the legisiature,

The comient of the Code must be specifically incorporated into the Oath
of Office of judicial officets in order 1o bind present and future judicial oflicers.
A code must be a living document. Accordingly, it musl be regudatly amended
in arder fo reflect necessary and desirable changes in the society.

Genceral Obscrvations and Conclusions

An atrempt has heen made above to exaine some (not all) of the
constitutional devices for scouring the independence and integnly ui’the
fudiciary. Cvidently, these devices do not adequately sustain judicial
indcpendence and integrity, However, the judiciary is the ultimale guarantor
of its independence and integrity. If persons of courage, probity aud
unassaitable intellect are appoinisd to the Bench, there is the assurance that
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the judiciary witl command respect. However, appointments based on
iriendship, or on political and ethnic considerations will surely produce bad
material and ultimately lzad to disrespect for the judiciary.

It is consequent!y tight fo agrec with Schwartz that:

“The guality of justice deperds more on the
guality of men who administer the luw than on
the confent of the law they administer. Unless
those appointed to the bench are compelent and
upright and free to judge without fear or favour,
ajudicial sysiem. however sound its structure may
be on paper, is bound to function poorly ia
practise

Corruption, incompetence and delays in the dispensation of justice are
some of the identificd encimics of judicial integrity. These should be addressed
if the judiciary is to earn the respect of citizens and lifiganis, While “an

incompetent judge is a misfit, a corrupt judge is a disgrace to his peers

or of course to onr noble profession” . It takes integrity to fight
corruption. If persens of integrity are appeinted as judicial officers,
corruption will be minimized, if not eliminated. Corruption can alsn be
facikled through prompt and thorough investigation of reports of
corruption. A judicial officer adjudged guilty of corruption should be
dismissed without any benefit.

The problem of delay in the administration of justice requires that judges
should be less penerous and should be slow o grant requests for adjoumments,
Tt is also necessary to re-examine different rules of courd 1o order 1o jeliison
provisions which delay the expeditious disposal of cases.

The activitics of the judiciary are sometimes criticized by the media. Some
of these criticizms are bome oul of igmorance on how the judicial system

H American Constitutional Law 1935 po 130
¥ Okay Achike: Adwiinistration of Justics ander the Mifiary. A paper delivered at the
Court ol Appea] Annual Conferencs on E6712/03
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\works, There are some criticisms which are negative and d_erogautuay. Judicial
officers are defenders of freedom of speech. Assuch _]ud.n.:u}{ fomcrs must .be
consistent and fherefore accommodate the media w_hml criticized 11:1_rht: exercise
of press freedom puaranteed undet the Consu-mtmu 'I_'he .1‘-.‘1 acrian ?Sar
Association shoutd, in appropriate cases, defend the judiciary agamst
5.

mea;ﬁtles Eﬁﬂm&: and failure to responFl 0 changes inthe so.ciety on
the part of judges aftract disrespect for the judlcwfryl. We n:ms} Put in place
areangements for the systematic training and retraining of judicial officers.
They must continue to carn to remairn learned.

Tia Prsicit of Justice and Development




