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Cbapter Twelve

PROBLEMS OF PROO¥F UNDER THE
ELECTORAL ACT 2002

By

Professor Taiwe Osipitan (SAN)
Head, Departinent of Public Law, University of Lagos, Akoka-Yaba, Lagos

g After more than sixteen years of Military dictatorship,
constitutional Democracy was restored in Nigeria on 20th May,
1999. The President, Vice President, State Governors and Deputy

Governors swore {o their oaths of offices on 29th May 1999, The

National Assembly and the State Houses of Assembly were also
subsequently inaugurated. The President, State (Governors and
Legislators contested elections and were elected by the electorates.

Election is the comer stone of Democracy. A free and fair

* election gives the assurance that those who emerge as rulers are the

elected representatives of the people.

- An election is primarily a contest for the votes of the
electorate by the aspirants to political office. Except in cases where
an aspirant is returned unopposed, there will usually be at least two
contestants to elective posts. Rules and regulations are normally
put in place, for the conduct of free and fair elections. The
Electoral Act Neo. 108 of 2002 is the Law which currently regulates
clections in Nigeria.

Nigerians will periodically go to the polls, to elect members
of the Executive and Legislators who will be responsible for
governance at Local, State and Federal Government levels. The
result of some elections has (o be acceptable (o contestants. In
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some cases, the results will be unacceptable to the losers. Such
fosers will likely challenge the results of the slection through
clection petitions. These petitions will he determnined by Tribunalg
and appellate cowts assisted by counsel engaged by the parties.
Unless Judges, und Lawyvers who will be key players in election
petiiions are alive to thelr responsibilities, (by ensuring prompt and
Just determination of cases), aggricved losers may resort to self
help and violence 1 order to redress perceived or aclual wrongs. It
is evident, that the Tribunals, the appeilate courts and lawvers have
great regponsibilitics wo discharge during election petitions.

Rosc E. Bird rightly contends:

“The cowrts hold a wsaigue position among demuocratic
institutfons. In a sense, they represent one of our lust bastions
of participaiory demacracy [ which dispurants go divectdy
hefore a Judpe or Jury to resolve an issue. ' no ether
governmental context doas an individual have the epporianity
to take o problem fo a decision muker vlio represents the full
Tforce and power of that particular branch of government, This
direct interchange between the individual gnd the Stase is the
heart af demucratic process.... We must? protect thiz unigus
fieritage omd strive to preserve the values i represents.?

Electoral Act No. 108 of 2002

The Tlectoral Act of 2002 is the basic law regulating
elechions in Nigeria. I contains the basic provisions on National
Register of Votors, Voters Registration, procedurc at election,
political parties, Flectoral Offences and determination of election
petitions  arising out of Electons. It also has miscellanenus
provisions which deal with the disgualification of persons from
acling ay Clectoral Officers, loss of ragistration cards, secrecy of
ballot, prosccution of offences disclosed wt clection. Other
Cprovisions of the Act include trial of offences. Tnspection of

Ruze L. Bivd, Ametican Turisy, Chief Justice Sapreme Court of Califomin Los
Augeles Thnes Moy, 16; 1977,
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Documents, Custody of Documents, Regulations and the repeul of
the Flectoral Act of 2001.

Itis not my intention to present a conspectus of the provisions
of the Act. The exercisc below iz confined to issues on the law of
cvidence which are likely to emerge in the election petitions, which
elcction Tribunals and the appellate couris will be called upon to
adjudicate. The focus of this paper-1s on how to prove or disprove
allesations raised in an clection petition.”

The exercise is prompted by the desire to provide proper
suidance to legal practitioners, elcction Tribunals and appellate
courts on some of these vital evidentiary issues.

Two areas of where issues of proof, are likely (0 emerge, in
clection petitions, are in cases where allegaions of electoral
offences and irregularities in conduct of clections are raised. In
hath cases, the primary issues [or consideration, arc who has the
burden of proof and what iz the standard of proof 1o be attained by
the party wha shoulders the burden of proof?

' These questions are examined below, aganst the backdrop of
provisions of the Evidence Act and previous decisions of appellute
courts on these issues.

Burden of Proof

Burden of proof has two basic meunings. First, it is the Legal
or Persuasive burden. Thiy is the burden, which a patty who desires
judement (o be entered in his favour by a courl or Tribunal,
shoulders. Such a party has ihe legal burden of persnading the court
o enter judgment in his favour, _

In an election petition, a petitioner who prays the Tribonal o
be declared the winner of the election, has the burden of proving
thul he scored majority of the lawful votes cast in the election.
Whers u respondent files a cross potition, such respondent
shoulders the rosponsibility of persuading the court. to enter
judgment in his favour in line with the cross-petition,

The second sense i1 wihich Burden of proo! is used is whee a
party, has the cvidential burden of proving a particulay Tact i issoe.
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Unlike t i
bm-:iti }111;6 lcg.all or persuasive burden, a party with evidentiy)
omeen ? ps mij illEr.efd (;h_;t}*_ of proving the particulir fact in i';mie
dr fact in issue 18 proved the b is di sed.
[ paew ) : burden is dischar
Pmmsntgls;:;i?% ;Pl‘_jbum?“ of proof, the burden shudder&%ieg;'
ties to ele: itions 15 not higher than that
: ; : should
5} ;CU:S n c1‘\f_11 proceedings. Decided cases. however im:licz]'f.m:l hb}IT
1{: petitons are different from civil cases E ¢
oot mm[}atizt}l preliminary issue, is the upplicable standard of
sl Colc e:l,llt_:m cases. Cenerally, where the petition does ngt
pme isnrmifi ?n of a F‘,ﬁme by a purty the applicablc standard of
T O:n - proof - on the balance of probability or on (h
o 153 merd;c;e gfﬂzvui:n;e. ;Nherc allegation of crime is directly 1'1?
. d standard is prool of such 101, | :
- x p such allegation. 1 '
m};ﬁ rllli qtal;leda_sonable dout?t. It iz therefore ge,‘urid:a',mS Pﬁii
pmvmc;ns fmg thfi pecular nature of election petitim;s the
provisio of the Evidence Act, together with judicial decisi ’
c {:[E apply to election pelitions, rons of
136 131;3‘ reéevant provisiops of the Evidence Act are Scctions 135
, and 139 of the Evidence Act. They read as follows: o

Section 13 " i |
35 (1) “Whoever desires any caurt to give judgment as to
any legal 1‘1g:ht or liability dcpendgnt on the
cxistence of facts which he asserts, niust prave
that those facts exist.
A .
(2) :Z’hcl? a persan 1s bound to prove the existence of
¥ lact, it 18 said that the bu ies
. rden of pro
that person. proot fies on
F{}EB burfien of proot in a suit or proceeding lics on
-dt person who would fail il no evidence ar all
- was given on cither side.
381y 17 ihe clumnl“_:ission of u crime by a party to any
1ﬂ3-r('J_cf:eedmg is _chrectiy it issue in any ]Jl‘Gcccdin;g
aivil or criminad, it must be proved beyond
zasonable dosht. :

136
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(2) The burden of proving that any person has been
guilty of a crime or wrongful uct is, subject o the
provisions of Section 141 of this Act, on ihe
person who asserts it, whether the cormission of
cnch crime is or is not dircctly 1 issue.

Flectoral Aci and Flection Petition
The Flecioral Act vecogiizes election petitions as the
appropriate method of challenging the validity of elections. Section
133 of the Electora! Act for cxample, accords slanding 1o 2
candidate at an election and a political purty which participated at
the election o present an election petition. Under Section 134 of
the Acl, an election may be questioned on the ground that the
candidate whose election is being challenged was at the time of the
election not qualified 10 contest the election; That the election wus
invalid by reason of corrupt practices of non compliance with thc
provisions of the Act, or that the respondent was not duly elected
by majority of Jawful votes cast at the election or that the petidoner
or ite candidate was validly nominated bot was unlawfully
excluded trom the election. :
1t is irite that clection petitions are neither criminal nor civil
cases. On (he ground of public policy, ¢lection petitions are
regarded as unique and therefore, accorded special treatment. In the
case of Obasgrya V. Bubqfémi,g the Court of Appeal held that
Election petitions basically complain ahout eleciions or convuct of
alections. Election peuuions do not deal with civil rights and
obligations of parties as 1o justify the intervention of High Courts.
Tn Ombu v INEC it was further heid that election petiticus are
peculiur in nafure, and because of their peculiar nature, and
importance to the well heing of a democratic socicty they arc
“regarded with an aura that places them over and abnve normal day

P (2000) JSNWLR pL. 685 L.
S (19881 S NWEIR o1, 94 p. 323 al 547, _
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Notwithstanding, the peculiar nature of election petitions, it is
evident, ihat the provisions of the Evidence Act and other rules of
evidence. apply to eleclion petitions.

The case of Ofi v Nelu,'' is tbe authority for the proposition
that oral cvidence is required to prove elcction pelitions and
Affidavit evidence iy an insufficient method of proving serious
allogations in an election petition, Parties are al liberty to call their
witnesscs in proof or disproof of issues in an election petition, The
Tribunal is glse empowered (0 summon wiinesses. As i ghtly

observed, “The Tribunal may alse summon witnesses 1o appear
before it and give evidence connecied with the election. Where the
(ribunal summons a witness, the parties may be examined by the
ttibunal. When this happens, all pasties 1o the petition will be given
adequate opportunity (0 Cross examine the witness.'”

Flectoral Malpractices and Discharge of Burden
Allegations which normally form the basis of clection
petitions include nen compliance with the EClectoral Law and
Electoral Malpractices. Treating, cheating, corruption, falsification
of results, and rigging are ready examples of electoral malpractices.
Experience hus shown thal somc parties regard elections as do or
die affzirs. Hence they raise serious allegations which they find
difficult to prove.
: As rightly observed by Ndoma Egha JCA in Okorgli v
Ngwi'? "It now appears as a matter of general knowledge that
defeated candidate . some elections are unwilling to concede
defeat. They take the uppoFtuRITy €vern on sliding stmes io fght on
until they drown. If some of them had the conrage 10 acknowiecge
the success of their opponents, the trensitional  prrangementy
would have chinched and the country set on the path of “true

greamess unity and prosperity. "

T (1903) | NWLR pt. 268 atp 233
2 ¢ Ao Babalula £lecrion Law & Practice 2007, Tec Printers v 2C2}

19923 9 NWLR pt 263 ». {13 ot 128,
U ibid.
_ 2us
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Honourable Justice Pats-Acholonn 1CA also had cause to
wiry about the habits of politicians who rush o [ile election
petitions. In the case of Tme v, Eneli.’” he said:

"It is mosi unforiunate that our people hove now formed the
ungainly habir of rushing o the cours when they are defenied
m an election contest. In many cases, the parties induige in
rigging bur one wha iy ourrigged challenges the result of the
election. In accusing the other and hiv Minions of distortiuns
he forgets to remove the beam in his eves.”?

From the abovc, it is evident that rigging or over voting is the
most popular of the electoral maipractices in Nigeria. Rigging is
synonymous with falsilication of election resulis. Il is consequently
treated as an allegation of crime, the judicial approach is to treat
rigging as & serious elecioral malpractice such that “no person

“involved 1o any form of immoral or idllegal act or wransuction shall
be allowed to come to court to seck redress. No polluted hand shall
touch the purc fountain of justice.!™ '

In view of the serfousness of the allegation of rigging and
over voting, the nght approach, is to treat allegation of rigging or
over voting as an allegation of falsification of election results and
consequently as an allegation of criine. Similarly, allegations of
mutilations and cancellation of election results are treated us
allegations of crime.

Where the petitioner makes falsification of clection resuits
the corner stone of his petition, he is cxpected (o plead and prove

‘the existence of two sels of results, namely the (alse and the correct
results. These two scts of resulls are expected to be produced
before the tribunal for comparison. A petitioner who fails to place
the two results before the Election Tribunal, is likely to have his

¥ {1999) 4 NWLER pt 600 at p. GEO-681.

15 ey -

o ibid
7 [per Aderemi JCA, in Seriki v Are {1993) 3 NWLR pt 469 ar p. 480,
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petition dismissed, unless there are other grounds in the petlion
i ¢ petition.
thhrf llgzgriﬁt;;ﬁr held in Ume v Eneli”* which followed the
decision in Sabiye v. Tukur,!” that to prove Talsification there pugljt
(o be two results. One which is stigmatize a?'ld the nt"hc;._-rIj which is
ceruine. While 1he decision in the case of O'F.'j v E;\*O{ze, "~ supports
?hc view that in a petition alleging falsification of eiection I§sult:
the party alleging the falsity of the | rfasul}, ne?ds to ;[?ndcx tht_-*f
authentic and the false results. The decision 111l0_ﬁ v Nelu su‘I?p:')rtL:.
the proposition that proving election malp'rracti ce Lhmug'n.AThdL‘ml
evidence is unacceptable, A party alleging election ma].PI‘ﬂC[ICC,
must therefore, call necessary witnesses to prove the allegation,
Documents such as original election tesulls, ca:rl:uon copy of
election resulls, certificate of rcturns issued. and. s1gnt:d_hy the
appropriate officers und delivered to agents of parties alnd in ISOTJ'th‘,
cases, ballot papers are admissible to prove facls m 1s80€ 1 dn
dem(’ijﬁhg?ctéfgon of the Supreme Court in Tonji v U&'pabr"’j' is the
authority for the proposition, that copies of election IresulLs given 150
a party’s agent wil) be admissible e'v_1dcnce notwﬂhstandmg that
it was not produced by the maker of the docurment. Ac‘c_ordmgﬂto
the Supreme Court, the basic test for admissibility 13 not ?e
production of documents from proper custody but the rc%c-vzmce U!Z
the documen 1o the issucs al stake hefore (he court. Section 143’ of
the Electoral Act 2002, mukes the Chief National Electoral Officer
custodian of documents by any other person.

18 110907 ANWIR pt 600 p. 680

¥ 119831 11 SC 109

0 ¢1999) SNWILIL pt 603 at 444

M (1997) INWILR pt 268 at p 223, o -

4 écc Asvasaby v, Qzor (L999) ANTVLIL 1l 598 . 184, Omo!;lc_u‘i:.m 911;-. Ajasin
(195411 AS NLR . 103, Tivhecre 1 /30 (1699) ANWLI 597 p. il

GOIRR 15 0L 250, o
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By virtue of Sections 113, 148 and 149 of the
an election resylt ENJOYS A presumption of reguiarity. The results
declared by the clectoral body are presumed as correct. The
PIESUIMplion 13 however, a rebuttable one. The effect of the
Presumption, is that the respondent needs not offer any evidence i
the hearing of the petition. i is the pelitioner that has the burden of
rebutling the presumption. In the case of (nye v. Kema”

* held that the onus is on the party
authenticity of the election resulf to offer rebutting evidence. The
standard/quality of 1ehutting evidence 1o be offered to displace the

presumption, will depend on whether the denial of the resylt iy
based on allegation of crimes or non campliance with the Eleclora]
Act,

In the casc of the latter (he rebulting evidence is on the
preponderance of evidence. In cases of allegations of trime, the
rebutiing cvidence, must rebuyt the result of the eicction beyond

reasonable douht. Accarding to Bellg JSC (as he then Was) 1n
Mwobada . Onoh.,z‘r’ said:

Evidence Act,

4
1l was
challenging the corrcciness and

"There is in law u reb
any eleckion declared
anel the onus is on the
antienticity §

situble prevumption thar the result of
by FEDECC) is correct and auheniic
person who denies

Ity correciness and
© rebul the presumption,

In my view, where such denia] is based on allegation of crime
ag#inst FEDECO officials Lesponisible for the decluration of (he
resulls the rebuttal muyst he Proved beyond reasonable dophy 28
Corruption and cOTupt practices are recognized grounds,
under the Electoral Act. for volding an election. Corruption is a
crime and also an electoral off ence. A party whose petition is based
solcly on corruption has the hurden of proving same bheyond
teusonable doubt. Ailegation of corruption usually involves acts of

———

(1999 ANWLR p1 508 k. 19§
{19843 1 ALL NILR olat 2.
g,
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, cspondent andfhis agents. 1n
bribery of the ezlgr;:;;;:‘:ﬁe Eﬁ;l ;zewl;:ﬁm[ lhe espondent ﬁljlﬂgﬁgf?ié
Anazodo v Au,dih- gs by distributing salt to voters. Then: “;To
in comipt Prdmltt’ was distributed 1o vULers,lbut_ therc ‘T.‘l? the
Cﬁdem? tha-t Sfa [ salt. beina distributed at the instance or w lt: the
conclpsmyf: pl?{}h Urs ondsﬂ?- Accordingly, the court huldﬁm e
permssiof (,]T : e;[ Iuu'([:;)"\:ecl. In other words of Mustapha I Ci):f(oﬂli -
a]llegalif;g}"vf;zaﬂr I)amd uncquivocal proof issreqﬁiri;l hgowcver
then  wi - N bribery. Suspicion,
peutionsr oo C?[j}c::;]: inkc-i’diﬁeeilerc fact that f:Dmchnd}', ES;‘
SLrong 1 not SE' 1e and briefed others Lo vote lor 4 Paﬂ,.lc hat
commltted the dliu h nor is it conclusive. It hus 1o be Sh[?“n th-q
candidate 18 not ?}?6 '1% alleged fo have bribed the voters or :)r
the Candldmii " gen‘g or he authorized whgt Was d%ne-hdd
acknow]fidg"f ] t?Lf?B d it A candidate in an clection Camlo‘t Ied "
subsequ_ellﬂﬁ* lva 11 at ot}-mr people did in the formm of l}nsohmtpl v
responsible fm. W lin owledeed agent was ignorant. To be g:m t.}i ;;e
which he or ,h-] . during ;]Et:lion, it must be mTWec.l tnta t or
cone pmtﬁuc?s by himself or any other person chm be ore r
contestant did s0 b3 lection directly or indirectly. The pctmm}?
during o e a1.:11 i;mnahlt: doubt Lt the respandent personal g
st Prti:; t?1?3§nwipt ha-:[ or aided, aébctted, counseled or procure
COmamt el .
the coll?miHSi‘Gil Oi)t;i]czﬁgp;di;;d in Falae v (ﬂ’hasaﬂjobi} J«fh;;;
allega?ilgs}ac;f %JTE: bery of clectorate with nce, flour, beans an
il.emsIWGI‘E-]?Ugi:;‘:;’eihere the pefiion 1s based on .ciec':::}r::}
n o i~ < ot iscinse the Comimssion < P an
e o e on T g
offence by the pdr.’ ve the allegation beyond rcasonable oUI-ﬂ
iy -EXPBCIEdI'tiI gife rthc- burden bevend reasonable .-dmij’wi; )
Fm}?tr ?ﬂﬁ::ii‘?ili D; hoine dismissed. unless the altegation of ¢
Tesult S pe S

S 11009) 4SNWLR pt 600 p. 330
B ibid. b so e s
" p, 1) (169400 4 NWLR 1 595 L 435, -
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can be separated from non cniminal yliegation and the petilioner,
praves the lafter, on the preponderance of cvidence or on the
balance of probabifity. .

In Cwobariows v Ajasin™ the petitioner had two distinet
allegations. The first allegation was that the respondent uand hig
agents, falsified the election results. The second allegation, was
that he (the petitioner) scored majority of the lawful votes cast in
the clection. The first allegaiion was evidently criminal in nature
while the latler was non criminal. The pelitioner failed to prove the

criminal allegation beyond reasonable doubt. But hc proved the

latter on the preponderance of evidence. The Supreme Court
applied the doctrine of severance, to hold that the petitioner should
succeed on the latter allegation, notwithstanding the petitioner’s
fatlure 1o prove the former allegation of crime.

Regarding the discharge of his burden of proving beyond
reasonable doubt, the law is that “Tf al the end of the whole case
there Is reasonable doubt created by the evidence given either by
the prosecution, the prosecution has nol made out its case and the
prisomer is entitled to an ucquittal.” ™

The point sheuld also be made, that proot beyond reasonable
doubr does net mean that the allegation of crime must be proved

beyond ali doubt as rightly stated by Denning J. (as he then was) in
Milley v Minister of Pensions:™*

"The degree 15 well settled, #f need uni cench cErtaingy, but i
must curry a high degree of probabifity. Proof beyond
reasonable dowlt docs not mean progf bevond shurdow af
douwbt. The law would fail to protecr the commanity if i
ailimited fancifirl possibilities 1o deflecr the conrse of fustice, §f
the evidence against o person is 30 sfrong as io leave omiyr @

reinote possibility I his favonr which con be dismissed wifl o
Sentence 'of eowise it is possible but nal in ile lousi proballe’

9% T SONLE 08,
kel

(124732 ALL T R 372,
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OR (2} i the nop-compliarice sitbstammially afficis the resuli of
: n ik
the elevidon.

Wherc [or exampte, the petition alleges that election was 1ot
held in some polling stations he has a duty to prove how the
ahsence of resalt of the stations had adversely alfected his electoral
fortune, He will discharge the burden against the backdrop of the
namber of voters in these stations and his political strength in the
polling stations.

The case of Imar v Malarima™® is the authority for the
praposition, (hat in deciding on whether an election 15 void the
primary question for consideraion is whether the infringement
substanially aflects the resull of the clection. The courl further
held thas the mere fact thal & section of the constituency is
disenfranchised will not nullify the election. To nullify election,
there must be proof of the number ol polling unils in each of the
afiected wards, Lhe mumber ol polling units affecled and the
aumber of volers in (hose units. The petitioner must also prove the
suhstantial effect of the matpractice n the alTected wards on the
clection results. _

In the case of Aghuzo v. Ebye, 7 the petitioner alleged certain

miscondust in the election. He was however unable to prove how

the misconduct affected his electoral forunes. The Court of Appeal
conscquently upheld the election reault, The court reasoned (hus:

“In the instant cose e seearion Wi ihat of siscondict,
Votes were recorded in the fonr poliing stutions when i fuet
no voting had wken place in thove stazions. The mivcenduct
Jiowever did niot substanrially affect the reswit af the eleckity
s the appelians conld not show the majority of thase who
vored i the four polling siutions vortee i s favour, FRere was
glin mo evidence fo show thar e ared concerned iy the
sironghotd af the appellivi g wlve the appellunt did wof

il
£1965) 3 NWLI pf 596 7. 543,
(1907 1 LR U268 o 3T aly, P

3
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show thar miyconduct cawsed his foflere to secure majority af

the votes.™ #

Contrary decision was arrived at in Basheer V. Sani” whete
the petitioner proved that {here was substantial non comphance
with the provisions of the relevant Decrce and the non compliance
substantially affected the results of the clection. This was how
Adio JCA (as he then was) tackled the problem:

“The eluctoral officers wha were hound by the provisions
of the Decree No. 50 of 199] to accept the copies of the results
in the nine paflimg atations aforesaid and 1o inelude she votes
recurded for each candidaie therein in the detevmination of
the finad results, anjustifiably and wndavfully refecred the
aforesaid vesults [from the said nine polling siations. The voter
recorded tn the aforesaid resulrs i the nine polling stations
showed that wmajoriry of the electorates who voted, did so in
favour of the peiitioner but the foilure By fim o sscure o
majority of the valid votes was dug to the aforesaid non
complianee with the ralevant provisions af Decree No. 30 of
JOG] pn the part af the slectoral efficers for il reqsons, tie
election it guestion (i this pesiton is bad; it i tivalid and iy

heraby nullified.” “

Conclusion

An allempt has been made above 10 exanmine some of (he
problems of proof which our Tribunals and appellate courts arc
likely to be callod upon fo decide in various election petitions.
What emerges from the above exercise, i3 that in spite of perceived
non vil, and special nature of election petiticns, rules of evidence
are applicable to election petitions. The time tested 1ule of “He who
asserls rust prove,” applies 10 election petitions. In effect, 2

i

B ihid,
B ¢1o92) 4 NWLR p1 226 . A%T a 503-506.
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petitionet or & cross pctifioner has the burden of proving the
allegations set out in the petition and cross pelition.

In discharging the burden, documentary and oral evidence are !
admissible. Allegations of riggimg, falsification of election results,
bribery and other eclectoral offences musi be proved beyond
reasonable doubt. A party alleging non compliance with the
provisions of the Act, must further prove how and why the alleged
non compliance substantially affected his results in the election.

The standard of proof in cases ol non compliance with the
provisions of the Electorate Act is proof on the preponderance of
evidence or on the balance of probability. The burden which the
petitioners shoulders, is discharged, if he shows that his case is
likely to be more probable than the respondent’s case. As Dr,
Aguda of blessed memory rightly noted “It is not enough for a
party to a case who has the onus of establishing a particular fact o
say that his own evidence is just as good as that of his opponent;
for what the law says that he must do to discharge the onus of proof
on him is to prove by evidence which convinces the court or
tribunal of the probability of his case rather than that of his

opponent on the point in issue.”™"
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