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Chapter 8

Public Law Perspectives Of Rights Of Women
In Nigeria
P’ Taiwo Crpetan

Intraduction

Global concem about the rights of women, dates back to a
conference held in France in 865 AD. The Conference was
organised solely to investigate if women are human beings, who
deserve to emjoy human rights. Despite the findings of the
Conference, that women ate human beings, it (the Confetrence)

nevertheless, concluded that women are created solely to worship

:l'l:l-l.tﬂ.1

Expectedly, the above conclusion justified previcus and
subsequent inferior treatment of women globally. It is noteworthy -
that as a result of growth in individual and group struggles, many
nations are now gendet-sensitive. The world has witnessed a
gtadual, hut steady, movement, from sympathetic concern to
apgressive feminism.

Concern about the nights of women has been shown at
Intetnational®? Regional and Mational levels. The Universal
Declaration of Human Rights, (adopted by the United Nations
General Assembly in 1948) proctaims that “all human beings are
bom free and equal in dignity and in rights”’ In the same vein,
the International Covenant on Civil and Political rights states:

1 WPosmen's Réghtr ar Flamay Riphts, (Lagos: L&gﬂ Research Resource Development
Centre, 1995} p. +iii.

2 Interoational Cowenants on Heonomic, Socisl ond Cultnral Rights; International
Covenant on Civii and Poliical Rights; The Cenvettion oo the Polideal Rights of
Womon; I'he Coavention on the Natiwnality of Married Women; The Convention on
the Eliminaton of All Forms of Discimination Agaiest Womnaen,

? Arncle 1
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all pexsons are equal before the law and are entitled to equal pmtcc‘tion of
the Jaw. In this respect, the law shal prohibit any discrimination on
grounds such 28 race, colour, sex.... A

The Convention On The Elmination Of Al Forms of
Dsceimination Against Women termains the most impactful
gender-sensitive Convention. The yeazs, 1975-1985, were also
dedicated by the United Nations as the decade for women. This
was in realisation of the need to redress situational imbalances
arising from the marginalisation of women; and their non-
participation in social and economic activities. The decade {whose
theme, was Equality, Development and Peace) sought to_remedy
wrongs of the past and ensuze that conctete Sieps are raken, to
bting women inta focus in social development actvities,

At the regional level, Article 1B of the African Charter ofl
Human and People’s Rights’ imposes a duty on staies 1O
“eliminate ... every discrimination against women and also to
ensure the protect'l;m of fights of women ...” Conferences’ on
rights of women, have also been held. Some of these Conferences
have resulted in agenda and platform for actions’

It is noteworthy that the outcome of these Conferences,
forms the basis of municipal legal rights of women in most
countries, These rights include family and propetty law tights.
Fducational, Feonomic, Politeal and Social rights of womet, are
othes examples of municipal law rights of womea, h

The inquiry below is, however, confined to mmf.c:pa_l P'..lb].'l.c
law tights of women in Nigeria. The object of the Inquiry 15 to
ascertain the extent to which public law protects and promotes

Arricle 23 .

5 The Charter became a domestic legislation in 1983, when Afncan Charter oo Homan
i ificat ) d

and Peoples’ Rights (Ratification and Foforpement Act: wis passed. .
& Wuz.?:lpc-:unfct:ncc on Women held in Mexico 1975, Mid-decade Comference in
Copenhagen 1980; End of Decade Cosference in Nairobi 1985 Workd Conference on
Women in Beijing, 1975, ) .
7 Nuairsbi Forward Looking Action 1985, Bediiog Neclamtion and Platform for achon
1995 - An agenda for the enpowerment of women,
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tights of worpen in Nigera, The inguiry is of primary importance
i s consttutional democtacy. It will be contended below thar
politice is a game of oumbers. Conscquently, a (Government
which fails to promote the nghts of women stands the nsk of
being voted out of office by vigilant women electorate.

Definitions

The definitions of relevant concepts are eridently pertinent to the
exercise below. Nevertheless, we must quickly acknowledge the
futility of aiming at a universally acceptable definition of these
concepts, A definidon s essentially “a wranslation of thoughts mto
words.”® Conscquently, a definitien must, definitely, generate
divergent vicws, Law remains basically an exercise 1n controversy.

What is Public Law?
Tavs is generally defined as “a tule which men are obliged to make
their conduct conformable; a command enforceable by
sancton,” Municipal law can 2lso be defined as “aggregate of
rules, enforceable by judicial means in 2 given county.”™ It has
been observed that the definition of public law 15 a difficult one
becsuse it can be wsed in many senses' In revolationary
sitnations (MMilitary Regimes) it is virtually impossible to define
public law. As a marter of fact, Professor Desmith atrests that 1
revolutionary situations “Public Law is not to be found in books;
it lies elsewhete viz: the events thar have happened.”™"

Tn spite of the above highlighred difficulties i the definition
of the Puoblic law, Public law can broadly be defined, in a
constitutional democtacy, as the body of laws deahing wirh the

§ Ajoeno, OF arder and diwurdes The sobwenn of Interegiions! Law. (Inangacal Lecrane,
Universite nf Tagos af 1_.’("1_."54} 2t ]_:\..’;.

7 Larh |orwitt, Dctonary of Linglich Faw (Tondon: Sweer & Mawwell, 19580 r 1063,

1 L bid ut p. 1804

I Hiapding, Bride Tatics and Fadii Law (Lundor: Claceadon Press, 1988) pi.

13 “Conetitufinnal Yawyees inos lercluinuoy Bzton™ 1965 Fukerr Omlerds [on
Reniew, Vol 7, 1Bl
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state, 1t is also defined i tezms of the relationship between the
state and individuals. Put in other words, it is the body of laws
repulating the rights and obligations of the State and individuals.
Adininistrarive, Constitutional and Crigninal Laws, as well as the
Law of Tvidence, are teady examples of public law subjects.

Who is a Woman?

A worman has been defined as an adult female, with feminine
emotions.” From the view point of a gender activist, 2 woman is
“yn adult fernale human being, physically weaker than the man,
exhibiting feminine chatactenistics, quite distinctive from the
opposite sex”™ The need to distinguish between a woman and a
gitl justifics the assertion that a woman is “any person of the
female pender of 16 years and above.™” Three classes of women
can be identified from the above definition, Thesc are married
and unmarried women, as well as widows.

What is A Right?

There is no uniform theory of rights. A dght has different
connotation to diffetent people. In the Yteral sense, a nghe is an
entilement or intetest recopnised and protected by law. It is 2
chim which is just and proper. It has consequenty been
contended that “nghts are things we can assert, obligations which
we often feel that people should be made to perform and whose
non-performance, occasions feelings of resentment or indignation

tather than mere disappointment.™*

' From jerisprudential view-point, a right involves the existence
of jural relations. Both Hobbes'” and Jeremy Bentham™ are noted

13 Oxford Haglish Dictionary p906%.

14 {taluks — “Protection of women nnder the Law” in Aws Kalo and Y. Osinbaje (ed)
P aaen and Chibiren wnder by faw, (Lagos: Pederal Minisiry of Justie, ad) p93.

15 Thid ar p.236.

16 [ Iublaes, Diafagne Berwear o Philseaher and a Stadeut of Commor Law of England p.30,

¥ Jererny Bentham, “The Limits of Jurisprudence Defined” {Tid Liverett) Chapter 2.

W Fangansewiol 1 sgad Concepis Chapter 1
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for demanding a clear distincton berween being bound {clairn
duty relation) and boing free (iberry}. The liberty to do or not to
do an act hardly gives rise 1o a duty. Consequenty, no right is
claimable in such situation. Without a duty, there can be no right.

A right is only claimable if there is a cotresponding duty,
fuisted on the other patty. Hofeld's” contdbution to the theory of
tights Tes in lis worling “our 2 mble of jural reladens with
incisive logic”™ Hofeld's thesis 1s that the assertion of a rght
invarably depends on the existence of corresponding obligation.
It is, therefore, correct to assert that “a right in its most obvious
sense imposes an chligation: Tao have 2 nght 15 to be the intended
beneficiary of an obligation™.

The Nigerian Suptemc Coutt has also given judicial
expression to the theory of sights. In 4flayan v Ogunrind?’| the
Court reasoried that every tight involves a three-fold telaton in

which the owner of such right stands, These ate the right against '

somc petson or persons, the right to some act or omission of
such person, as well as the tyht over something to which the act
or omission relates. _

The dghts of women under municipal public law are
examined hélow. The issues examined are confined to rights
under the Constitution, the criminal process and rules of
evidence.

Constitutional and evidentiary issues

The right to freedom from discrimination on geound of sex is
fundamenral in any discussion on rights of women, Curiously, the
1963 Constitution of the Federal Republic of Niperiz, fatted to

W Digs, Jarigrnenee 40 L. London: Bunerrords, 2076) .35,

B Angle, Crp. Cit. p. 237 )

A o0y WWILR. (pt 1270, 364, See alsc Nunken & G (1904). IAWLLR (e 3431
p.200, “Right means an interes: or e = an oject ar propedy. A just an] legal daim
to hald, nsc or ey @ ebject. Wights are foerests recognized and protected Dy the
lew’™ — per Katzina - Aln } T
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address the issue of discrimination.” It is gratifying that the 1999
Constitution of the Fedetal Republic of Nigeda, contains anti-
disctimination provisions. Discrimination on ground of sex is,
therefore, specifically prohibited under the 1999 Cousdtution. It
states:

A cifizen of Nigeria of a particulat community, ethnic group, plare af

origin of scx shall not by reason only that be is such 4 person:-

(4) be subjected either expressly by or in the pracrical application of any

law in foree in DNiperia or any exerutive or administrative action of the

governmen, to disabilities o testrictions to which citizens of Nigeria of
othet communitics, ethnic groups, places of odgm, sex, acre not made

subject; o

(b) be accorded rither cxpressly by or in the practical application of any

law in force in Nigeda or any snch execntive or administrative action, any

privilege or advintage that is not accorded to citizens of Nigera of other

communities ethnic groups, places of origin, sex, teligions or political

opimions.®
The sbove constitutional provision aims ar redressing situational
imbalances, [t guarantees equal nghts and protection to men and
women alike. The provision Is also one of those absolute rights
under the Constitution, Consequently, there can be 10 derogation
from the tight to freedom from discrinination “in the intetest of
defence, public safety, public order, public morality ot public
health™*

Section 39(1) of the 1999 Constitution (similar to Section
42(1) of 1979 Conpstimaon) has attracted judicial and academic
attention. According to Justice Augie, the provision

...... is a far reachung section which guarantees to men and women alke

the same treatmeat, the same privileges, the same lahilities, the same

restrictions, where they ar legally and socially considered desirable.
Therefate, if any law, any excoutive or administrative action discripunates

22 Saction 18 of the 1963 Constitution merely probibired discmiration vo grounds of
teibe, phace of arigin, relipion oz polifical opinien.

T Section 42(1) 1999 Congtinttion uf the Federal Republic of Migera.

24 Secrion 45 1999 Constitudon of the Iederal Republic of Nigerda,
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apainst women and even mer, the courts will hold such law inconsistent
which both the spirit and the letter of the 1979 Constimation under Section
1{3) of the Conastitudun and thus unconsnmnonal. Then the provisions of
Section 3%1) of the ronsttution will prevail.?

Professor Nwabueze alsoe contends that:

The reference to any law in force in Nigera covets custommary law, Tslamic
lww as well as » State Taw. It follows, that a rle of law or any of these
systems of laws in Nigetia which imposes specia] disabilities or restrictions
or aceords special privileges o advantages hased on any of the specified
grounds or classification is unconstitetional and void. ™

The fundamental weakness of Section 42(1) of the Constirution
lies in its restricion to executive and administrative actions of
Governments. Consequently, while it is possible to invalidate
discritninatory laws, executive and administrative actions of
Government, there are no constitutional basis, for challenging

. discriminatoty, non-governmental executive and administrative

actions. A woman whe suffers discrimination in the hands of a
private employer on ground of her sex, cannot inveke secton
42(1) of the constitution against such employer. Similarly, a
female student who suffers discriminadon on ground of sex, in a
private insttuton of learning, has no consdtutional provision to
lrely upon to challenge discriminatory acts of such private
institution. [f we realise that women in public and private sectors
suffer disctimination equally, then- we shoald be quck to
appreciate the need to enlarge the scope of Secdon 42(1) of the
Constitution, to cover all forms of discriminadon, whether o
Government or Non-Govemnrmental Organisations.

Incerestingly, despite the protection against discrimitation
afforded women under the Consttuton, ‘there 15 po known
reported casc challenging the constitutionality of any cxisting law,
executive or admunistrative act of Government. Must we then

5 “Women Rights in Law and Practice” in Womew i Law (1993) Southern Universaty
Faw Centre and Facubty of Law, University of Lagos, [.242-243,
@ Presidemtial Conctitition Londvo: C. Turse & Co. 1982) p 452,
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assume that all is well with wornen vis-d-vis their rights against
discrimination on ground of sexf Mast we also presume the non-
existence of discriminatory laws, cxecutive or administrative acts
of Government? A careful perusal of our rules of evidence
reveals the contrary.

Evidentiaty issucs: competence and compeilability

Our Fvidence Act” has righily been described as “rchic of
colonialism with orgapised imperial base”™ Expectedly, the
Fvidence Act contains provisions which negate socictal values. A
good example of nepaton of socicral values, is in the atca of
comperence and compellability of spousc witnesses in court
procecdings. The Act evidently discriminates against spouses of
NON-MONGEAMONS MAITITES.

An obvious discrimination also exists in the admissibility of
the evidence of spouses i civil and criminal cases. In avi
proceedings, the spouse (wife} of a party s generally” 2
competent and a compellable witness.” The reverse Is generally

“the situation in cdminal cases, where the spouse witness is

generaliv’ an mncompetent™ wimness, except upon the application
of the accused. The rationale for the discriminatory treatment of
evidence of spousc witnesses in civil and caminal cases is difficulr
to discern. Ate civil cascs perceived as more imporfant than
criminal cases? The fact that 2 single act such as assault or
conversion, constitutes crime and a civil wiong, underscores the
artificiality of any distnetion  between civi) and criminal
proceedings. Why then must the cnmpetence of a spouse and

Fap.112 Luws of the Fedegation 1990 Foiton,

3 N ol “Spousal Protecrion i Faidece Laws A vase Sor the pulygamons spose,”
in Women and Children mnsior the MNggesia Lane s dl 115,

¥ Por cxceprions see Sectiem 158 Hvidenoz Act,

¥ Socpgan 158

¥ For excepbions sce Section, 161 Bvidenie Ac,

52 Yective 167,2) Hyvidence Act,
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indeed spousal privileges™ depend on the tpe of proceedings
Anitiated against the spouse?

The restrictive definition of wife and husband as “wife and
husband of 2 monogamous marriage” under Section 2(1} of the
Evidence Act seriously limits spousal protection and prvileges to
spouses of Christian monogamous marnages.

It 15 gratfying that a rebuttable presumption of monogamy
exists in favour of every marriage. Consequenty, all spouses ate
rchuttably presumed to have contracted monogamous marriages
and, therefore, Imcompetent witnesses in crtninal tials. Thus
‘spouse witesses who swore on Holy Bible”, Gun®, Kormn®,
Knife™, still enjoyed the presumption and benefits of monogamy
in different cases, The burden is, consequently, on the
prosecution, to rebut the presumprion of monogamy, between a
spouse witniess and the accused person. Where the prosecution
successfully refutes the presumption, the wife of the accused in
such situation is not only a competent wimess, she is also a
compeltable one. The privileges attached to information received
in matrmmonial confidence are also destroyed i such cases. Bur
why must the quality of justice and access to evidence depend on
the type of martiage a witness contracts with the accused person?
Why the obvious discrimination against wives of non-
MOROPAmMous marriages?

The discrimination against wives of QON-MOROZRMOUS
mattiages, generates the impression that monegamous marrdages
afe sUPErior to NOf-mofloganous marriages. The impression is
further generated, that.. .., there exists more onencss of putpose,
more conbidentiality, more affection and mere unity between
spouses of monopamous marmages than spouses of polyzamons

¥ Seotlon 161(3) Evidencu Acy Osibanie: “Unmveling e mles on Evideoce of
Aperses in Nigerta™ 1987 Vol 2 The Lepaf Prastitoners rwen, pp. 2228,

M oArpode v The Seate (1433 WRA L A22

23 Tdtong # The Viaie (19305 13 W AN 30

WL Ui @ Gitlers (19471 12 WAL A

¥ I amet & The Stz (196731 ALT. NLK 107,
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marriages.”™ The presumption of more oneness and more Uity
in monogamous magriages™ than POG-MNONOZAMOUS matriages,
also finds scriptural support in Adam’s statement, SO0 after the
creation of [ve thus '

Vhis is now bone of o bones and flesh of my flesh. She shzlt be called
woman becaase she was taken out of man, Therclfore, shall a man leave
his facher and mother and deave mto his wife and they shall beoome une
flasl®

A monogamous marnage 13 evidentty synonymous with a
Christian marriape. 7t is the union of a man and a woman to the
exclusion of ali others during marrage. However, the celehtation
of monogamous marriages 1s 1ot pxclusive to  Christians.
Chastians and non-Christians  alike, contract MONOZAMOUS
marriages, Some spouses of MONDZAMOUS marriages abide by the
tenets of monogamy (ie. a union of a man and a woman to the
exclusion of all others), There are other spouses of monogammous
martiages who live polygamous lives. Interesdngly, there are
spouses of non-monegamous marriages who are still able to
practise MONOEAMy. Consequenty, there arc adequate reasons o
agrec with Niki Toht that:
Lave, vaeness, toudiality of purposes, lovatty amd reciprrocal respect and
repard in the mastmonial home depend largely o the idiosyncrasies of
individual sponse and not oo the nature or Gps of mardare There are
known instanecs of otal abuse of love, cordiality and loyalty Between
spouses of monogamous mardage and the presence of same hetween
spouses of polygamons meIriAge. OIf coutse, the roverse position is also

® Niki Tabi “Sporsal Prorectian fu Tridence Laws™ A case for the polygamous
spouse” Gp. £t p. 122,

W 4 monoprmou? martage is defined “asa emacriage which is rreogmizee by the lawr of
the place whers icis conreaited 2s g valentary wiom of ane mar and one woman ta the
exclusion. of all others durng the contituance of the rrariagy” Seeton 181}
Ioterpretation Act 1961

w Genesis 2 Verse 24 (Hing James Version)

e IR B
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true. And some rule of the thumb is aot possible as there is no rocm for
any generalisation.*

We cannot ignore the fact that majoxity of our Women coptract
Q0N MONOPAMONS  TATHAEES. Consequently, any law which
discriminates against such women, on account of the nature of
their matriages, cannot ensute the greafest happiness of the
geatest number of people. Such a law definitely ignores societal
values. T¢ is contended that the provisions of the Act, which
discriminate aganst wives of NON-MONCKAMOUS marziages,
inditectly confer a superot status on Christian cligion. This 1s
underscored by the restdetion of spousal protection and
privileges to spouses of monogamous {Christign) madrriages.
Consequently, 2 woman who in exercise of her religious faith,
contracts 2 non-monogamous taxriage, is deptived of the spousal
protection and privileges ander the Act. §t suffices to say that the
provision of the Act can be impeached on the basis of its
religous discrimination® Again, it is contended that the
provision of the Act conflicts with the constitutional injunction
that “the Government of the Federation or a State shall not adopt
any teligion as State religion.”™ :
We must, therefore, hear in mind the fact that:

.. in Nigedda now, we five in an increasingly mult-cultace and mulii
telipious sodety. Relipious beliefa are diverse and out democratic society is
sufficiently Eberated to cosure that there i flo distinction between the
vatious type of marriages that co-¢xist in ous society. ¥

Tt is, therefore, suggested, that the provisions of the Evidence Act
chould be amended as to provide equal protection for wives of
monopamous and noN-MoNogamous martiages alike.

0 Niki Tobi: *"Spousal Protection in Evideuce Act: A case for 1ar Polygamons Spouse”
Op. Cie 123, .

#1 Section 38 and 42 1999 Constirtion.

# Seepon 10 1999 Constutbon.

# Worksbop Papers on te Reform of she Evtdence A {Lagos: Nigesian Low Reftmm
Commission 1995) p.174.
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Econormic, political and social rights
The Constdtution

contains some  gender-sensitive , provisions
aimed

at the attainment of cqualities and a welfare state. The
pteamble to the Constirution proclaims the Constitution as an
nstrument for “promoring the good government and welfare of
all persons m our country on the prnciples of Freedom, Equiry
and [ustice, and for the purpose of comsolidating the unity of our
people™, '
Expectedly, the whole of Chapter II of the Consttution deais
with Fundamenraj Objecdves and Directive Principles of the
State. The inclusion of the chaptet in the Constitution has been
described as “a new inpovarion that makes the Constitution an
crnamental picce in the construtional history of Nigeria”* The
chapter covers political, economic, sacial, and educational rights.
The primary objective of the chapter is to spread educational,
economic and politica) developments round the nation.
While nabonal integration 15 to
discramination on ground of place of origin, sex, religon etc., s
prohibited under Sectinn 15{1) of the Constitution. From the

angle of economic objectives, the Constituion mandates the State
Lex:

be actively encouraged,

direcl its poboy wwards ensuring  that sl citizens  withour
dizcrimination on en¥ pround whassoever haw
secuzng adeyuate means of livelhaod 1. well
secure swable employment -~

¢ the vpportuaity for
a5 adeguate opportunites to

The Consrmtion further direcis that ey

ery citizen shall have
euality

of rghts, obligations and opportunites before the Law
Scction 16(1) directs that narional cconomy be managed in a

tnanner which secures maximuan welfare, freedom and happiness

of every citizen on the basis of social fustice and equality of status

RS By e damenn] Cbjrrtves and Threctives Urineiples of Stare Policy under
ke Cousaneos, of Migora,” 1082, Vol 12 Mierian Bar fournalat p 27,
A S 1700

W Sorden 17
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i et issues covered by the chapter include
:Ed UEEE;%ZE?EE and cultural issues.” Eq‘ua]ity before the
19.1::: unal access to educational and social facilities are, therefore,
=y lssu;]zl?mﬂl:'i:l'lh agl::;ter 11 of the Censtdtution vi:‘fri-\ffiﬁ the
roriifig; of wamen's rights lies in its being 2 .nor'b}ustlc'mhlnclli
Pha ter. Quite unlike Chapter [V of th.c Canstltuuor:;l | (\nﬁkd
ngowers any person aleging thn.: mfnngement.or the ngl}:
infringement of his fundamental ]:Eght(s) tlo apply toder :d figh
Court for redress"’"}. Chapter II‘ 18 specnﬁca]lydr.cn ered non
jastciable. Accordingly, .“Ifhe judiqﬂ:;.li pgﬁ;:;n vz;t:u 1111:) :, Cordane:
e th'e for&gﬁiﬁfdpg’ﬁznégjsﬁtzﬂo; extend to any iss1'1|:= ot
Dﬂlﬁrfﬂﬁﬂ pmto whether any law or judicial decision 15 in
qucsfnon' SI.S‘Witl'l the Fundamental Objectives and Dlrectt?}:
;?m?irp’;:f of State Policy set out i Chapter 1I of this

" - 5l
Constitution™.

Evidently, we must look beyond the prows_m:ghaotte:l;;
Constirution for the realization {:rf the goals set out m]3 ff -
of Constitution. This is insp:ten of the Sectig:t: > ot e
Constitation which provides “it shall be ; :_]1 duy sad
responsibility of all otgans of government and' c:di 1 authoriues
and persons exercising legislative executive of judici l:%:-h 1o

" coriform to, observe, and apply the provisions of this Chap
. o, |
this Esz?t?d?v, the Provisions of Chapter I are bltegj;ll}a
unenforceable; nevertheless, they are pohucallly cnfc:)l:c;afme L
constitatonsl democtacy. Chapter 11 sets certain gT‘D}s-l1 :Oﬁﬂons
legislative and executive arms of govcmmmt.f H;ECE non
constitute the critesia for assessing the perfo

——

17 Sertion 18

® Srcnon 15

# Seetion 20 L

M Sechon 46 1999 Constitatdon
31 Bredon 6{6) )
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dCTnDcraﬁc. govetnment. A democratic government which ignores
these provisions stands the risk of being voted out of office by

vigilant women elcctorate. Consequently, though not legully
eftforceable, the provisions arc useful political weapons in the
hands of the women elecrorate for voting out a government
which suppresses the rights of women,

The proceedings of the defunct Constituent Assetnbly

:;rrohotate the efficacy of Chapter 1T of the 1979 Constirution
s

Wl_-m_t is the punishment behind these non justiciable items? It is public
Opinion, public political opinion, and for the prople who are politiciang
tl_lal 15 more important because it is something against which your canno;
hite a lawyer. Public political opinion is the thing that stands between Fou
a1IJd the pext election. If you were in power and you wete to go on
violating these Fundamental Objectives and Ditective Pringiples, yom
must know that your chances of coming back into power must be very
511:1.1 in present day Nigeda which is becoming more and more conscions
of its political, economic and social requirements. So, that is the sanction
hehind these Fundamental Objectives and Directive Principles of State
Policy.52

The above view has also been supported by a writer thus;

The Fundamenial Objecrtves and Directive Frinciples are a government'y
charter over which the government operatea for four years. Since the
countty ensures free choice by the people among different candidates with
different political progranvnes, it is logical to eanclude that the people will
elect those who are likely to transform these principles inte reality. These
Fundamental Objectives thus seen, constitute a kind of basic standard of
naﬁcmn.l conscience. Those whe violate its dictate do so at the risk of
being ousted from the positions of responeibility which they have been
chosen. The agents of the state at a given time may 10t be answerable to a
Court of Law for the breach of these prineiples but they have to srand for
nudgement, from which they cannot escape, facing a higher and mose

2 Procerdings of Constityens Assembdy Vol. 1 Lagos: Fedecal Mings i
i 7o 3] Tagos: inistry of Information) p.
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powerful Cowrt which will -at-ragmﬂar intervals (of four yrars) do the
reckoning 3

Righrts under the Criminal Process

The Right to Human Dignity: Rape

‘The offence of Rape aims at preserving the dignity of the person

of 2 woman agamst unwanted nvasion. The offence of rape is

consequently committed by “any petson who has unlawful carnal

knowledge of a woman or girl without her consent or with ber

consent if her cansent is obtained by force ot by means of threats_
or inimidation of any kind or by fear of harm or by means of
false of fraudulent representation as to the nature of the act or in

the case of a mattied woman by petsonating her husband.”™

In view of the fact that tape “is the most heinous offence that -

» 55

may be commirted against a woman”” it is nor surprising that
the offence attracts a maxitnum punishment of life impriscnment
with or without 'u.v.ihipl:vin&_;.56 It is evident from the above
definition, that only a woman can be the victin of mpe It 15,
therefote, Jegally imposaible for a man to be raped. The gendet
sensitivity of the offence cannot be divorced from the traditfional
belief that rape 15 synonymous with physical force or wiolence.
And because women are also traditiomally beheved ta be
physically weaker than men, the presumption is that men, cannot
be raped by women. However, if we realise that the cornmission
of the offence is not restricted to the usc of physical force or
violence on the victim, then we should appreciate the need for
retbink on the scope of the likely vietims of rape.

5 Bhalla, “Fundamental Cibjectives and Directive Prnciples of Stte Policy wnder the
Nigedan Coenstisution,” Of Ciz at pp. 19-20.

™ Section 357 Criminal Code

55 Jadicsols. Akande “Women and the Law™ in Wemen in Law

5 Seetivn 353 Griminal Code
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It is mite that unlawful carnal knowledge as a result of threat,
intimidation and blackmail of the victim (who is compelied to
suttender to the demand of the accused) will support the
cofivicion of such accused person for rape. Conseguently, a male
chief execudve of a private organisation who, due to threat or
inamidation has unlawful camal knowledge of his female
employee, shows no greater disrespect for the dignity of the
employee, than a female secondary school teacher, who, as a

result of threat, has unlawful carnal knowledge of one of her -

innocent male pupils. Both the chief executive and the female
secondary School Teacher should be liable for rape. We rhust,
therefore, redefine the offence of tape as to ptotecf the weak,
defenceless and innocent male victims, The present scope of the
offence gives the impression that women are always weaker,
disadvantaged and, therefore, open to exploitation. The
impression is necessarily not correct. Women too are also placed
in vantage positions to sexvally exploit mnocent boys and weak
toen, Such hoays and men deserve protection as well We,
therefore, share the views that:

-1 if we tecognise that the man is just as enfitled to protection against
undeserved invasion of his person sexually, even to every uttermost as the
woman, we would see that fhere exists no justification for designating rape
to protect women. 5

A petturbing aspect of the offence of rape, is the imptession
created undet the Evidence Act, that the rape victim is the person
on tdal. In a rape trial, the character of the victim is a relevant
fact in issue’® The rape victim is, therefore, Liable to be cross-
examined on her previous connection with the accused, as well as
with other ment '

I Oyajobi “Better Protection for Women nnder the Law” in Pomer and Chitdren Under
the Law, Op, Gt p. 17.

% See, Phfpson s Evidmer 12 Bdition paragraph 340: “On charges of rape or atempts
to ravish, the general bad character as ko sexug) mozality of the prosecutrix is matedal
not oaly to her ceedit ug a witness but also gz to the issue™
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Section 211 of the Fvidence Act provides:

When a man 15 prosceuted for tapa or for aftempl to commir rape or for
indecent assaudt, it may be shown tha e woman against whom the
offence 5 alleged to have been committed was of a generally imemoral
character althuueh she 1s not cross-exumined on the subject. The wouman
may 10 such a ¢ase be asked whethier she has had connection witk cthes
men bat her answer cunnot he conrradicred, She may zlso be asked
whether she has had connection or other orcasions withy the rrisoner and
if she denies she may be contradivied.

From the view point of respect for the dignity of women againsr
unwanted invasion of their persons, the immediate questun for
resolution is: of whar relevance s the imrmoral character of the
rape victim or of her previous connections with the acensed or
other men to the question of whether she was raped or not on
the partcular occasiony

Surely, a rape victitn does not present hetself as a sputless’

angell What such viciim is alleging is that on the particular
oceasion, the accused had carnal connection with her without her
consent. Although there is no requircment of cortoboration in
the Evidence Act, for rape cases, in line with the practce in
England, our courts again insist on corrobaration.™ 'This is inspite
of the fact that most rape cases take place behind closed doors.
Only the accused and victim can give the best account of eveats
which took place behind closed doots. Corroborative evidence Is,
consequently, difficult to adduce,

Different theotics have been advanced for the hostle
treatmnent of rape viedms. These theoties inchsde women being
“shy or neurotic”, “advancing vet retreating” the woman not

* See Apnde — Law and Praciie Relwting i Buidemce iw Nigiio T.ondon Sweet aod
Maowall, 198 p. 349 “It would appear fha Nigenan eousts following Lngish courls
uow take a view that in cases of seinal offences where cocroboraring is -us requine] as
a maner of practiee, i is fncombiznt o the judpe to diseel the jury that it s not safe 1o
cunvict on the wneorroborated wstitiony ot the Prosecundx but thar they may do o i
they are satisticd at the erark of the testinsony, If & divection un these bnes 1s cot g‘jvun
then any convican reeurded by the oo will be quashed by the Appeal Crar”

T ttn e e e
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being “capable of distinguishing between truth and untruth™ “yes
the last fime means yes this time even though she is voicing no
this tirne”. “When a woman says no she means yes” and “she
asked for it”® These various theoties and the stiff provisions of
the Fvidence Act invariably discourage, rather than promote, the
assertion of the rghts {of woman’s personal dignity) against
unwarranted invasion by rapists. We mustappreciate that it is the
tight of a woman to choose her sexual partnet, It is also the right
of the woman to decide when and when not tw have carnal
connection. The right should not be lost merely because she had
connections with the accused or some other persons previously,
Men have the corresponding duoty to know when “no™ means
“no” and when “yes” means “yes”.

Against this backdrop, we suggest that the provisions of
Section 211 of the Evidence Act permitting the admissibility of
evidence of bad moral character, should be done away with. We
further sugpest that the practice, (by the courts) of requining
corroboration in rape cases, should be jettisoned. We advocate
that in all rape cases and sexually related offences, thete must be
absolute respect for the dignity of the person of women.
Consequently “..... the vagaries of the law, should not make a
woman of today submit to complete denial of her right to protect
her body.>"

Rape victims are wives, daughters, sisters and cousins of men.
The emotional trauma of being raped is shared by men who are
related to the rape victims. Respect for the victims of eape, is
respect for womanhood and manhood akke. Distespect for
victims of rape is also distespect for womanhood and manbood.

% For detaded analysis of these theories sce Akande "Women and the Law™ Op Gt 19,
Clyajotd “Better prempotion-of womes and children under the brw,” p.20.
& Alande “Wonyen and the Law.” Gp. G p. 19,
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Domestic violence— wife-beating

Assault and wife-beating are ready examples of domestic violence
in Nigetia. It is noteworthy that assault aims at the preservation
of the dignity of a person against unwanted invasion.” Not
surptisingly, assault 15 a ctime™ as well as a civil wrong. The
criminal and civil remedies for assault have proved to be
insufficient to deter some men who assaulr their wives, Some
men are known o have turned their wives mio punching bags.
These ten wisit their dronkenness, emotiongl and economic
frusteations, on thetr wives. ‘1 hese unfottunate wives suffer mmor
and major injuries and, in some cases, death from the hands of
such husbands. ©f coutse, there are cases of mutual spousc
battering.

Domestic violence has, therefore, generated some concern.
The concern has been on the apptopriate criminalisation policy to
adopt, on wife beating, In other words, do we ctiminahse wife-
beating? Cir must we look bevond criminal process in resolving
the problems of wife-beating? Justice Augie sommarizes the
divergent views on the problems of domestic viclence thus!

Twn divergent vicws have however smerged as to the relevance of the

criminal law 35 its management. The first t that criminal law is at best a

blvnt instrament and at worst otally imuppropriate in the context of

dnmesic viclence. Thase of this view favour an approach which focuses
on concilliation or medistion, a model which is welfare odented ar
therapeutic and seehs to avout the intervention of the law enforcemeat
process wilh 5 accompanymng ames! prosecotion and sentencing, the
second view emphasizes that dumesic assank notwithstanding thar it
takes place insids the temily und comus between those Tound by ries of

martage or blood, 1s a edme and demands that t shuuld be rreated not
differenly from any other crime

Doubtessly, wife beating is condemnable as explofrative and
ahusive of marital relationship, Men who beat theix wives show
disrespect for the dignity of such women. Such men fail to

i Section 253 and 253 Crintinal Code
i3 Rechon 34, 1970 Constdtation
N nesy’s riphs in Taw and Practice: Social Welfure” Op. Ot 260
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appreciate the waming of Lord Denning, that marriage is a
partnership and as such, it does not create an autocracy with
husband as the head.” Against this backdrop, Ovajobi supports
the cominalisanon of the offentce of wife beating, She argucs:
A legrrlapon specifically prohibiong spouse hartery will emphasize Jegal
and sccigial abhorrence for this kind of conduct and  explottatve
chiaracter. Further, its deterrance value should nor be undee-rsdmated o

Admirtedly, wife beating is highly condemnable. Tt 15, however,
difficult to agree with Oyajobi, that its criminalisation will deter
wife beaters from continuing with their shameful acts, If the
criminglisaton of assault has not sufficientdy deterred some men
fraom assaulting their wives, it is doubtful if the putpotted offence
of wife beating wil deter such men. We must also bear in mind
that in the selection of approptiate criminalisdon option, the law-
muking process must opt for policles which reflect societal
norms. Consequently, a0 act should oaly be crimmalised, if it is
beyond sociery’s rolerable level. Unfortunately, in our society,
wife beanng 15 socally tolerable. Individuals and law enforcement
practiioners (Police, Prosecutots and Judges) view domestic
viclence us purely within the exclusive dumain of domestic
zelations. A policy of non-mterference i, therefore, adopted by
the socety to wife beatng, Akande rightdy notes that

Junsdichons  which have made matdmonial viclence cominal and

provided compensazion for injuries suffvrcd have found that this s not a
panaces for the Wl The Police are alwaps tehietanl to toke action in

comeste cztes, They rationalise their reluctance in terms of sanctite of

marmuge. .. tost of our women e not complete withoul s man.
Therefare, it i3 unhkely thar she 30 ge: support even frum het own farmly
tless and untll the winlence is patentdy unbwamble cven o the most
vreasonnale Tuman belngs, ¥

B L i v Dagn (10281 2 A1), LR 822,
vt "Butter protection for wornen aed childoen vndes the law Op. £ 26,
W s and e Law™ at L tB
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A related problem of the crimivalisation of wife beating is the
consequence of prosecution {of husbands for the offence) on the
continued existence of such familics. Prosecution for wife beanng
will definitely generate bad blond between the affected spouses.
In tnost cases, wives who prosecute and sustain convictions of
theit husbands must be prepared to eall it quit with such
husbands. Such wives t'mistJ therefore, he ready to mve ther
marrages befittiqe burals. The stigma of heing the wite or the
former wife of an ex-convict, as well as the children of the
marriage, being described as children of ex-convicts, ate factors,
which will militate against the eriminahisation of wife beating,

Consequently, we find it difficult to support Oyajob: on the
criminalisation of wife beating. Cur posidon should, howevert,
not be consirued as suppordng wife beating. We, therefore,
disupree with the provision of the penal code, which gives
legitimacy to wife beardng for correctional purposes. The penal
cade legitimizes wife beating thus:

MNathing is an offence which doss not smount to the inflicdon of grievous
hurt upon any person and which 1c done . by 2 hushand for the purpose
of correcting hiy wile, sach hushand or wifs being subject to any rative
law or custom in which such cotsection is recngatzed as lawhul

The above provision allows a husband to batter his wife under
the guise of corrcetion provided such beating is recognized under
their native law and custom and provided also, that no grievous
hurt™ is inflicted thereby on the wife. The above provision of the
penal code 1s defintely unconstitational. A conflict exists between
that provision and the consilutional right to dignity of the
pcreons of affected women guaranteed under the constitution,
Another reason why the provision of the penal code is invalid
is the requirerment that the customary law of the affected spouses,
must accord tecogminon to wife heating for correchonal

s Bichon 35
4 Becuon 241040 — () of the Penal Code eoumerares vavious pricveus hiet.
LRI P |, A
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purposes. Admittedly, the Courts arc cnjoined ro apply and
enforce customary laws.”” Nevertheless, the courts will not
coforce customs which are repugnant to equity and good
conscience of contrary to public policy.” Nothing can be mote
repugnant to good consaence and public policy than a custom
which gives legitimacy to wife battering and which also promotes
dornestic violence. .

Overall, the picture which emerges, on the conttoversy on
domestic viclence, is the need for cauton in owr criminalisation
policies. A man who turns his wife to a punching bag, definitely
has problems which the punidve sanctons of the criminal
process can hardly resoive. A welfare, rather than legal approach,
on the issue of wife batteting is heteby suggested. We suggest that
counselling centres should be cstablished for this purpese. The
centres should play conciliatory and mediatory roles with the aim
at uniting the spouses.

Coenclusion

A modest atternpt has been made above to cxamine some {not
all} of the rights to women under our municipal law. The issues
examined rcveal the existence of some gender sensitve
constitutional and smhitory provisions, aimed at cotrecting
situational imbalances.

The fght to freedom from diserimination on ground of sex
and the restriction of vicums of rape to wotnen, are examples of
our gender-sensigve laws, It has becn shown, that some of our
mws are gender-neutral as well. They ensure equal nghts of men
and women alike. The law of assault und the nght to personal
dignity guaranieed under the Constitudon (applicable to men and
women alke} are ready examples of pender newiral laws. The

A Bection 41{1) Evidence Sec

= Rernon 1403 Evidence Act See Lesdr v Basged [1908) 1 NLR p.81 Ovevonowi v
Opsngueran 71990 3 NWLE (pt 137) p 132, Qkendwe ¢ Okagbae (1904 ¢ NWLE {pr.368)
A0

I
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ptovisions of Chapter II of the Constitution, {despite the non-
justiciable status) seck to promote “good government and welfare
of all petsons in our country on the principles of Freedom,
Fquity and Justice,” Accordingly, equality of sexes, educaronal,
poliical and social opportunities, are ceneral issues under Chapter
I of the Constitulion,

Qutside these common areas, some of our laws discaminare
againist spouses of non-monogamous mardages. The beaefits of
not being liable for conspitacy™ ot accessory after the fact”™ under
the criminal code, arc testticted to wives of monogamous
Christian ma.l:tiages.?s COur rules of evidence also discritniniate
against wives of non-meonopamous matrnages by rendering them
competent and compellable witnesses in criminal trials v elving
their husbands. The practice of law enforcement practitionets
which disallows women from swmanding as sureties to persons
granted bail, and the passport offices, insisting on letter of
consent from the husbands of married women, before issuing
thers with passports, are some examples of discriminarion
suffered by women.

The picture which cmerges from a careful analysis of
municipal public law rights of women nevertheless reveals the
existence, but non-enforcement, of women’s rghts. For example,
since ite introducton undet the 199% Constmiron, the
constitutonal provision prohibiting discrimination on the pround
of sex has not been invoked in any teported judicial decision. Yet,
women suffer discrirninaton tegularly. The problem is, therefore,
primarily not that of non-existence of rights of women under
municipal public law, but more of non-enforcement of these
rights. Expetience has shown, that majouty of our women
educated and non-educated alike, are unaware of their nights as

3 Secdon 34 Criminal Code Cap. 77 Laws of the Federation 1990,
™ Becgon 10 Crmieal Code
T Recsior 101) Caminal Code
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women. Since a person cannot enforce the unknown, most of
these rights of women under mumeipal pubhe law, fall into total
disuse, Again, the few women who are awate of their rights, Jack
the financial capacities to asserr their rights in cur courts.

Against this backdrop, it beeotnes imperative for women
wings of various professional bodies and non-governmental
crganizations to cmbark on massive edlightenment campaigns
almed at educating women on their tights. Where nccessary,
women cenrtes should be opened for the purpose of properly
counselling women on their rights. No nation should lay claim to
meaningful development unless  situational  imbalances  are
seriously addressed. We cannot lose sight of the fact that
“without progress in the sitnation of women there can be no true
development. Human rights are not worthy of the name if they
exclude the female half of Humanity. The struggle for women's
equality is part of the struggle for 2 better world for human
beings and all socieries.™™ From the angle of Democtacy, the
right of women to vote and be voted for, are useful political
weapons, which can be utilised by women to redress situational
irebalances, and the gradual empowerment of woimmen. Politics is
ohviously 2 pame of numbers. If women are well organized m
politics, they will be able to vote for those who will ensure the
elimination of exisdng inequalities. The polbtical, economic,
educational and social goals set out in Chapter 11 of the
Constitution though presently non-justiciable, arc stll realizable
through the vigilance of women clectorate, A government which
ignores the provisions of Chapter II of the Consttution stands
the sk of being voted out of office by vigilant women clectorate.
However, in order to fully realize their political rights, our women

* Boutros Ghali, United Natonal Pamphler “The United and Swtus of Wornen: Setbng
the Glebal Agenda™ DAV/1672/Woman — Muy 1995 Quered in “40 Obafemi
:"LWDIL‘N.‘O Fourdativn I)ia]ugun:; Nig:rja nf‘.mﬂﬂ‘a.c:\r‘ and the Rue of Law” (1996} p339
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must propetly otpanize themselves polically. They must speak
with one voice ‘They must appreciate the strength in unity and
the weakness i division. Overall, they must shake away the voke
of inferiotity complex and constantly bear in mind the wise
counsed of Hon Justice Opura that

Gur women have got to squeeze out of themsebres any still lingedng
noton of mferionty or of weaksess vr of insability or of immanuity.
They have ta convince themselves thar they are persons nad things; that
ther are human baings dedving from the same bunes, even as the men,
that like any human being, they have humean dignity and intrinsic worth,
that it is because of this human intrinsic worth and digniry that certuin
malienable, basic and fundamental siyhts, cerrain political and social Hyrhis,
wertain ecomormic tights especially the deght to developmenr should amach
ta them as humun brings and alse as of right, not as of smfferance. ™

T Keyoote address o the 30 Afgcan Regione]l Crmference of (he Tntemztiona

Federaton of Womer Lawyees (FIDA] quoted ln Womez bn Law Op. it p.252.




