
Energy Resources Governance for National Development: Options 

for Socially Sustainable Electricity Generation, Transmission and 

Distribution in Nigeria 
Yemi Oke 
Department of Jurisprudence and International Law,  

Faculty of Law, University of Lagos 

 

Abstract 

The provision of low-cost, affordable and regular electricity is crucial to industrial 

development, employment generation and poverty alleviation in Nigeria. To this extent, 

the power sector of Nigeria has recently witnessed major policy re-directions, which 

are intended to reposition it for better efficiency through private players and by 

streamlining the regulatory and supervisory roles of government and its agencies.The 

Nigerian government believes very strongly that the new initiative will help to create a 

paradigm shift in a sector replete with regulatory overlaps, under-productivity and 

administrative laxities. While commending reform initiatives in the power sector of 

Nigeria, a careful look at the reformed electricity sector leaves one with an impression 

that the new policy is yet to sufficiently reflect the trends of sustainable electricity 

governance in other countries where similar reforms had taken place. This article 

reviews primary and secondary legal instruments, the Electric Power Sector Reform Act 

of 2005 (EPSR) and the Regulations (Electricity Regulations made pursuant to the 

ESPR Act). It throws-up the inadequacies of the current (reformed) electricity regime to 

the extent that some of its provisions violate certain sections of the Nigerian 

Constitution, and are inherently contradictory. 

 
 
 
 
Introduction  
The word „development‟ is vague and general term „law‟ is scarcely more precise.

1
 Law 

is incapable of a precise or generally agreed definition.
2
 There is also no common 

ground as to when a country is developed or undeveloped as “development” is viewed 

from different perspectives and contexts.
3
 Notable scholars of law and development 

have, however, advocated a suitable model capable of accelerating socio-economic 

development of Nigeria, particularly in the areas of electricity and infrastructure.  The 

underlining idea of the theory of law and development is that: “Development cannot 

proceed save in a reasonably stable political and legal environment. Private capital 

will not invest in a country whose legal order does not possess a high degree of 

predictability. The private sector cannot advance unless long-range planning can be 

made effective, and effective long-range planning requires the same degree of 

predictability as does the private sector”.
4
 

                                                           
1
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To a great extent, Nigeria, like other African countries, has become a country of 

legalisms rather than legality.
5
 The new laws now multiplying in Nigeria and other 

countries in the region are elitist. Most of those enactments embody not what the people 

at large desire, but what a tiny minority of those in power, whether as politicians, 

legislators, soldiers, civil servants or “leaders of thoughts”, have decided was most 

suitable for the people.
6
 This is the case of the Nigerian electricity law and regulation.   

Modern scholars of the theory of law and development seem to be de-

emphasising law as a magic wand for development. Scholars‟ focuses have shifted from 

legalism to getting the institutions right.
7
 This entails judicial reforms, effective law 

enforcement mechanisms, elimination of corruption and other correlative factors 

inimical to socio-economic development.
8
 Getting the institutions right appears much 

more crucial to realising the objective of the reformed power sector of Nigeria. 

Regrettably, research outcomes (some of which are published in the book and several 

learned journals cited below) reveal that Nigeria needs to get both the law and 

institutions right to realise the lofty objectives of the new power sector era.
9
  

Literature Review 

Overview of the Reformed Power Sector in Nigeria 

The history of electricity in Nigeria dates back to 1896 under the colonial rule when 

electricity was first produced in Ijora, Lagos by the British Colonial Government.
10

 The 

Nigerian Electricity Supply Company (NESCO) was later established and commenced 

operations in 1929.
11

 In 1946, the Colonial Government took over electricity 

governance by establishing the Public Works Department (PWD). The PWD took over 

the responsibility of electricity supply in Lagos. Four years later, precisely in  the year 

1950, the Electricity Corporation of Nigeria (ECN) was created pursuant to the 

Electricity Corporation Ordinance 1950
12

 while the Niger Dams Authority (NDA) was 

also established about the same time by an Act of Parliament.
13

  

Fusion of generation and transmission began formally in Nigeria in April 1, 1972 

when amalgamation of the two existing organisations, namely the ECN and the NDA 

was effected by a military decree
14

 to form the National Electric Power Authority 

(NEPA). NEPA was exclusively responsible for generation and distribution of 

electricity in Nigeria. After about four decades, NEPA unsuccessfully managed 

electricity generation, transmission and distribution in Nigeria and was unbundled and 

divided into eighteen new companies and semi-autonomous business units under the 

                                                           
5
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now dissolved initial holding company called the Power Holding Company of Nigeria 

(PHCN).
15

  

Under the new regime, the Nigerian Electricity Regulatory Commission (NERC) 

is to serve as the main regulatory body. The existence of NERC is brought about by the 

Electric Power Sector Reform Act.
16

 The current regime of power sector reform began 

in 2000 with the implementation of the Electric Power Implementation Committee 

(EPIC). The committee drafted the National Electric Power Policy (NEPP) in 2001 

leading to the EPSR Act 2005.
17

 The model of electricity governance in Nigeria under 

the National Electric Power Authority (NEPA) is radically different from the regime of 

the EPSR Act.
18

 A major difference is that the NEPA Act intended a wholly state-owned 

and government-controlled electricity sector in Nigeria.
19

 NEPA merely served as a 

statutory body to effectuate state monopoly in the sector.
20

 The EPSR Act expressly 

provides for a liberalised regime of electricity, and promotes competition and level 

playing field in the power sector. It embraces radical, private sector involvement by 

way of direct and indirect investments, including technical partnerships with the 

Nigerian government.
21

 The new regime makes a sharp departure from the old paradigm 

of state monopoly in electricity governance in Nigeria.
22

 A crucial question is: despite 

the reforms, how socially sustainable is electricity governance in Nigeria?  

 

 

Some Legal and Constitutional Concerns 

In a number of ways, the provisions of the Electric Power Sector Reform Act 2005 (the 

Act) would appear to contradict the Constitution of the Federal Republic of Nigeria  (as 

amended). The Nigerian constitution provides for electricity regulation under items 13 

and 14 of the Second Schedule, Part II, Concurrent Legislative List to the extent that: 

The National Assembly may make laws for the Federation or any part thereof with 

respect to-(a) electricity and the establishment of electric power stations; (b) the 

generation and transmission of electricity in or to any part of the Federation and from 

one State to another State. 

A potential challenge in the sector is that, by virtue of paragraph 14, State 

Governments in Nigeria are at liberty to engage in licensing and regulation of electricity 

subject as provided by the Constitution. Item 14 states that: A House of Assembly may 
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make laws for the State with respect to – (a) electricity and the establishment in that 

State of electric power stations; (b) the generation, transmission and distribution of 

electricity to areas not covered by a national grid system within that State; and (c) the 

establishment within that State of any authority for the promotion and management of 

electric power stations established by the State.  

Apparent from the above section is that the Nigerian Constitution provides for 

decentralised electricity governance. It is therefore curious why State Governments in 

Nigeria are yet to direct their attention to this gap.
23

 While the Constitution provides for 

decentralised regulatory framework, the EPSR Act provides for a centralised regime, 

which is outside the contemplation of the Constitution, thus making it null and void to 

the extent of its inconsistency.
24

 The Act also established an agency, to be known as the 

Rural Electrification Agency (REA).
25

 The REA administers the Rural Electrification 

Fund (REF), a designated fund to provide, promote and support rural electrification 

programmes which ordinarily comes within the ambit of off-grid electricity structure for 

State regulation. 

i) Rural Electricity: 

Rural electricity is off-grid, and comes squarely within the ambit of regulatory purviews 

of the State Governments in Nigeria
26

 bearing in mind that the Constitution vests Local 

Government administration in the state Governments.
27

 The objective and purpose of 

the REF is a noble one, at least on paper, and are similar to that of the regulatory 

agency, the REA.
28

 However, noble as its objectives might seem, the REF has generated 

more ripples than intended in its short history due largely to corruption and 

mismanagement of the REF.
29

 This indeed, vesting Rural Electrification Agency (REA), 

Rural Electrification Fund (REF), and Rural Electrification Project (REP) in the hands 

of the Federal Government runs counter to the intendment of the Nigerian Constitution. 

An attempt to bring „off-grid‟ subject within “National-Grid” is tantamount to what can 

aptly be called “National Greed”.
30

 

ii) Captive power generation 

Power to regulate captive electricity generation should ordinarily vest in the State 

Governments. Therefore, the NERC Regulations for the Granting of Permits for Captive 

Power Generation, 2008
31

 is, ipso facto, unconstitutional. Under this regulation, the 

NERC grants captive electricity permits to an individual, a company, partnership or any 

association of individuals whether incorporated or not.
32

 The word “Captive Power 

Generation” means generation of electricity in excess of one (1) MW for the purpose 

                                                           
23 See items 13 and 14 on Electric Power (F), in the Second Schedule, Part II, Concurrent Legislative List, Constitution 

of the Federal Republic of Nigeria (CFRN) 1999 (as amended).     
24

 Ibid, section 1 (1) and (3) of the CFRN, 1999 (as amended).  
25

 S. 88 (1) of the EPSR Act, supra note 16. 
26

 See Item 14, of the Schedule II to the CFRN, supra note 23. 
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of consumption by the generator, and which is consumed by the generator itself, and 

not sold to a third-party”.
33

 The underlining objective of the regulation is to streamline 

the procedure for power generation by interested person(s), groups or corporate 

organisation in excess of 1 MW, but without the intention of trading or engaging in the 

sale of electricity to a third-party. 

There is no direct or specific provision under the Act authorising the NERC to 

regulate captive generation of electricity. Section 62 of the EPSR Act expressly 

excludes captive generation. It only provides that no person shall construct, own or 

operate an undertaking for the purpose of electricity generation, transmission, 

distribution, systems operation or electricity trading in excess of 1 megawatt without a 

licence by the Commission.
34

 Thus, even under section 32 (1) (a), 32(1) (e), and 32 (2) 

(d) of the Act, the NERC has a general but not specific statutory duty to regulate the 

operation of captive generating plant, among others.
35

 Like the REA, REF and REP; 

captive generation of electricity is also off-grid, and comes within the ambit of 

legislative competence and regulatory purviews of the State Governments in Nigeria, in 

line with the intendment of the Constitution. As the sector develops, it is anticipated 

that State Electricity Regulatory Commissions would be established by interested State 

Governments in Nigeria to license private companies to engage in off-grid electricity 

generation, transmission and distribution including renewable electricity, captive 

electricity generation, rural electrification and others. The ultimate objective is to 

ensure regular supply of power for economic development. Therefore, Federal and State 

Governments must act as collaborators, not as competitors, in terms of electricity 

governance in Nigeria.
36

 

iii) Revocation of land for electricity purpose  

Revocation of land for electricity purpose is another potentially sensitive issue capable 

of undermining private sector-led electricity sector in Nigeria. The issue of land 

ownership and management is capable of generating tension between electricity 

companies and the local communities.
37

 Land ownership is a sensitive subject under the 

Nigerian law. The EPSR Act provides that for the purpose of electricity, a generation 

licensee, transmission or distribution licenses, or a proposed licensee for generation, 

transmission and distribution services may apply to the NERC in a manner as may be 

prescribed, for a declaration that the land is required for purposes of generation, 

transmission or distribution of electricity.
38

 

The Commission may, subject to further conditions as it may specify, declare 

that the land identified by the licensee is so required, with such modifications to the 

boundaries as it may specify.
39

 The exception granted for the purpose of a declaration 

requiring land for electricity purpose may include a condition that the physical 

environment be protected, and that there is no greater damage to the streets or 

interference with traffic that is reasonably necessary. The Governor, as custodian of 
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39
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land, shall be bound by a declaration that a piece of land is required for public 

(electricity) purposes. The Act provides, in clear and definite terms, that when the 

President issues a notice requiring the land for public purpose pursuant to section 28(4) 

of the Land Use Act,
40

 the Governor of a State shall revoke the existing right of 

occupancy in respect of the land and grant a certificate of occupancy in favour of the 

licensee.
41

 

Revocation of land for „overriding public interest‟ may not ordinarily justify 

revocation of existing rights of occupancy or allocation of same to a business enterprise 

simply because such entities trade in electricity or related activities.  Companies holding 

either generation, transmission or distribution licenses are business enterprises trading 

with the ultimate objective of profit maximisation in electricity. Therefore, for the 

purpose of electricity undertakings, a declaration that the land is required for purposes 

of generation, transmission or distribution of electricity should be based on payment of 

compensation equal the current commercial or market value of the land in question as it 

exists in respect of compulsory purchase of land. Payment of commercially realistic 

amount in compensation would mitigate apparent social injustice of the declaration that 

a person‟s right of occupancy would be revoked for going concerns and mercantilists‟ 

entities engaging in electricity trading on ground of „public need‟.  

Revocation of right of occupancy to land for purposes of electricity undertakings 

is a negation of total deregulation and commercialisation of electricity in Nigeria.
42

 As 

argued elsewhere,
43

 the principle of compulsory purchase, compared to revocation of 

right of occupancy, enables the acquiring authority assume the obligation of paying for 

the full value of the land to be purchased or taken.
44

 The profit motive of the reformed 

electricity sector of Nigeria would appear to make „compulsory purchase‟ a suitable 

mechanism compared to „compulsory acquisition‟ of land for electricity purpose. 

Compulsory purchase of land is particularly suitable where private-commercial motives 

intermingle with public interest as it makes for the payment of actual market value for 

the land purchased or acquired. Compared to revocation of right of occupancy where 

land is required for the purpose of electricity undertakings either for generation, 

transmission or distribution; a fair and just end is attained that makes for a win -win 

situation unlike acrimonious relationship between land owners or resource-bearing 

communities and oil companies in Nigeria.
45

 

iv) Dispute Resolution Mechanisms 

The Dispute Resolution Mechanisms
46

 of the reformed power sector of Nigeria also 

appears potentially counter-productive
47

 as they contradict the traditional principle of 

adjudication. For example, the provision for re-hearing
48

 raises certain legal questions. 

Re-hearing a matter before the same panel that sat over the earlier proceedings, for 

whatever reason or motive, is immoral, unjust and illegal; it offends the principle of 
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natural justice. The later decision arising from such rehearing would ordinari ly be 

tainted with elements of bias. Re-hearing sometimes comes up before the same panel on 

certain conditions. However, it is advocated that rehearing in this circumstance should 

come up before a new panel. It is a settled principle of justice that a court or panel or 

tribunal becomes functus-officio once it has rendered its decision on the issue.  

v) Host Community concerns 

To a large extent, host communities‟ concerns have been relegated or seemingly ignored 

in the privatisation of the power sector in Nigeria. Community concern in electricity is a 

new development in Nigeria. It has its roots in community-related agitations in the oil 

and gas sector due to the top-down (state-centric), centralised structure of energy and 

natural resource governance in Nigeria. Host community issue is a potent factor capable 

of undermining the activities of both local and foreign electricity companies operating 

in Nigeria, as elsewhere. Host community hostility is a new generation of foreign 

investment risk.
49

 Matters affecting the host populations rarely receive much attention.
50

 

Most legislative and contractual documents based on the exploitation of energy 

resources, including electricity generation, transmission and distribution tend to be 

silent on devising institutional means to protect the host populations against sometime 

devastating environmental, health and social impacts of the activities of energy 

companies.
51

 

Although, yet to be enforced, the Nigerian electricity regime seems to provide 

for institutional framework to protect the host community
52

 located around hydro-based 

power generation installations under the Hydro-Electric Power Producing Areas 

Development Commission (HEPADC) Act.
53

 The HEPADC Act primarily aims to create 

a Commission charged with responsibility for managing the ecological menace of 

hydro-based electricity due to operation of dams, and for related matters affecting the 

hydro-electric power-producing States or areas in Nigeria. Aside from the legal 

framework providing for hydro-based electricity generation under the HEPADC Act, no 

similar framework exists for other forms of electricity generation in Nigeria.  

vi) Environmental concerns 

Environmental implications of potential increase in electricity generation, transmission 

and distribution appear insufficiently contextualised under reformed power sector.
54

 The 

power sector arguably stands in closer proximity for environmental degradation like the 

oil and gas sectors. This is not only because the liberalisation policy of government 

tends to accommodate environmentally insensitive disposition by sector players; but 

also because principles like pollution haven, regulatory chill, the “race-to-the-bottom 

theory
55

 and other phenomena associated with competition
56

 might become inevitable in 

the quest to attract foreign direct investment (FDI) in the power sector of Nigeria.
57
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The current energy mix reveals that Nigeria generates electricity from thermal, 

natural gas, and hydro sources with natural gas sources being the highest source.
58

 

These sources naturally imply attendant environmental pollution by way of land 

degradation, water pollution and atmospheric pollution occurring at each stage of 

energy process.
 59

   

Ecological footprints
60

 of bad environmental management, particularly in 

electricity undertakings may hardly get totally erased by legislation or policy. More 

worrisome, the current regime of electricity appears insufficient to regulate attendant 

environmental implications. To effectively curtail pollution in the power sector would 

require creating appropriate institutions with powers to invoke civil and criminal 

sanctions to curtail attendant environmental recklessness in electricity generation, 

transmission and distribution. 

Conclusion 

The legal and regulatory gaps and overlaps in the new power sector regime in Nigeria 

are enormous. This study articulates a regime of sustainable electricity governance for 

Nigeria in the wake of the reformed power sector, which targets private-sector driven 

electricity generation, transmission and distribution. Without doubt, the country is on 

the right path towards economic development, particularly in the area of power and 

infrastructure. However, findings from researches have thrown-up crucial issues that 

must be addressed towards realising the objective of the reformed power sector in 

Nigeria. This is due to the realisation that economic development cannot be attained 

unless in a reasonably stable political and legal environment. Sustainability of the 

country‟s power sector is dependent on the degree of predictability of the legal and 

regulatory framework of the sector. As law has never proved to be the magic wand for 

automatic sustainability, the success of the reformed power sector would also entail 

getting the institutions right, through effective enforcement of law and regulation  in the 

sector as well as elimination of corruption and other anti-social practices that often 

retard social and economic development. 
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